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SPECIAL  SUPPLEMENTAL  FOOD  PROGRAMS 
FOR  WOMEN,  INFANTS  AND  CHILDREN 

AGENCY:  Pood  and  Nutrition  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  notice  proposes  var¬ 
ious  changes  in  requirements  for  the 
Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children 
(WIC  Program),  in  order  to  comply 
with  Section  3  of  Pub.  L.  95-627  which 
amends  Section  17  of  the  Child  Nutri¬ 
tion  Act  of  1966  and  extends  the  au¬ 
thorization  for  the  WIC  Program 
through  FY  1982.  The  major  proposals 
include:  standards  for  WIC  Program 
administration:  requirements  for  nu¬ 
trition  education:  sanctions  for  failure 
to  comply  with  regulatory  require¬ 
ments:  and  income  eligibility  limit  for 
participants:  and  an  outreach  require¬ 
ment.  The  income  eligibility  require¬ 
ment  must  be  phased  in  beginning  on 
July  1,  1979;  the  staffing  standards  are 
proposed  to  become  effective  October 
1,  1979;  the  State  Plan  requirements 
must  be  met  in  the  FY  1980  State 
Plan;  and  all  other  requirements  are 
proposed  to  become  effective  90  days 
after  final  publication.  The  proposed 
revisions  and  additions  to  current  WIC 
Program  regulations  will  increase  the 
efficiency  and  effectiveness  with 
which  the  Program  is  administered 
and  will  result  in  improved  services  to 
needy  individuals  applying  for  and  re¬ 
ceiving  WIC  Program  benefits.  As  re¬ 
quired  by  Executive  Order  12044  and 
Department  regulations,  a  draft 
Impact  Analysis  Statement  concerning 
the  major  proposals  will  be  available 
from  the  address  listed  below. 

DATES:  Comments  should  be  mailed 
so  that  they  are  received  on  or  before 
February  23,  1979. 

ADDRESS:  Send  comments  to  address 
listed  below. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Jennifer  R.  Nelson,  Director,  Supple¬ 
mental  Food  Programs  Division, 
Food  and  Nutrition  Service,  U.S.  De¬ 
partment  of  Agriculture,  (202)  447- 
8206,  Washington,  D.C.  20250. 

SUPPLEMENTARY  INFORMATION: 
The  Department  believes  that  public 
participation  in  policy  development 
serves  as  an  information  source  for  de¬ 
veloping  and  assessing  program  alter¬ 
natives.  The  Department  further  be¬ 
lieves  that  any  program  which  it  ad¬ 
ministers  should  reflect  the  needs  and 
veiwpoints  of  the  public  served  by  the 
program.  Because  public  participation 
serves  as  a  means  of  improving  the  ef¬ 


fectiveness  of  Department  programs, 
public  input  is  particularly  important 
prior  to  the  development  of  regula¬ 
tions.  Consequently,  prior  to  issuing 
this  proposal,  the  Department  actively 
sought  the  advice  and  assistance  of 
knowledgeable  individuals,  groups  and 
organizations  which  were  willing  to 
offe  assistance  and  expertise  toward 
the  goal  of  developing  regulations  that 
would  most  effectively  satisfy  the 
health  and  nutritional  needs  of  the 
eligible  population.  The  following 
steps  were  taken  in  preparation  for 
this  proposal. 

National  Advisory  Council.  Public 
input  on  the  WIC  Program  was  peri¬ 
odically  received  from  the  National 
Advisory  Council  on  Maternal,  Infant 
and  Fetal  Nutrition,  established  by 
Pub.  L.  94-105.  The  members  of  the 
Council  have  widely  diversified  back- 
grouds.  The  membership  includes 
State  and  local  health  officials  and  ad¬ 
ministrators  of  the  WIC  Program 
from  a  variety  of  agencies,  representa¬ 
tives  of  the  Department  of  Health, 
Education  and  Welfare,  two  parents 
who  participate  in  the  WIC  Program, 
a  pediatrician,  an  obstetrician,  and  a 
person  involved  in  the  retail  sales  of 
food  used  in  the  Program.  This  adviso¬ 
ry  council  has  the  expertise  to  consid¬ 
er  all  aspects  of  the  operation  of  the 
Program  and  is  extremely  helpful  in 
providing  insight  into  how  the  oper¬ 
ation  of  the  WIC  Program  is  viewed  by 
those  directly  affected  by  it. 

The  Council  annually  submits  a 
written  report  to  the  Congress  and  the 
President  with  recommendations  for 
administrative  and  legislative  changes. 
Advisory  Council  meetings  were  held 
in  June  1977;  February  1978:  and  June 
1978.  Prior  to  each  meeting  a  notice 
was  published  in  the  Federal  Register 
announcing  the  dates  of  each  meeting 
and  advising  that  the  meetings  were 
open  to  the  public. 

Public  Hearings.  In  June  1977  public 
hearings  were  held  in  seven  cities  to 
consider  comments  regarding  possible 
legislative  and  regulatory  changes  for 
the  WIC  Program.  The  hearings  wre 
held  to  solicit  public  testimony  concer- 
ing  the  future  structure  and  adminis¬ 
tration  of  the  Program.  The  Washing¬ 
ton  Supplemental  Food  Programs  Di¬ 
vision,  the  Regional  Administrators 
and  their  staffs,  and  the  Information 
Division  worked  together  to  ensure 
that  all  interested  parties  were  aware 
of  the  hearings  and  were  encouraged 
to  attend  and  testify.  The  Supplemen¬ 
tal  Food  Programs  Division  prepared  a 
notice  for  the  Federal  Register  and 
worked  with  the  Information  Division 
to  produce  a  public  release,  posters, 
and  other  forms  of  communication  to 
bring  media  attention  to  the  hearings. 
In  addition,  the  Supplemental  Food 
Programs  Division  sent  over  750  invi¬ 
tation  letters  to  individuals  as  well  as 


to  every  Governor,  the  House  Educa¬ 
tion  and  Labor  Committee:  the  Senate 
Select  Committee  on  Nutrition:  all  Ad¬ 
visory  Council  and  Committee  mem¬ 
bers;  advocacy  groups:  grass  roots  or¬ 
ganizations:  industry  representatives; 
and  professional  groups.  Regional  Ad¬ 
ministrators  wrote  to  all  State  Chief 
Health  Officers  and  to  all  State  WIC 
Coordinators.  All  individuals  who  de¬ 
sired  to  give  testimony  were  allowed  to 
do  so.  Time  was  allowed  at  the  end  of 
each  speaker’s  testimony  for  questions 
from  the  floor. 

Advisory  Panel  Meetings.  Specifical¬ 
ly  for  the  purpose  of  regulatory  devel¬ 
opment,  a  series  of  advisory  panel 
meetings  were  held  during  September 
and  October  1978  to  solicit  involve¬ 
ment  and  input  from  the  public  sector, 
health  professionals,  advocacy  groups, 
and  program  participants.  There  were 
four  separate  panels  established  to  de¬ 
velop  viewpoints  on  the  issues  of  fund¬ 
ing,  food  packages,  nutrition  education 
and  performance  standards.  The  rec¬ 
ommendations  and  conclusions  of  the 
funding  panel  were  published  in  the 
Federal  Register  on  October  11,  1978. 
Public  comments  concerning  the  fund¬ 
ing  issue  were  requested  in  that  publi¬ 
cation. 

Other  Meetings.  As  another  means  of 
obtaining  public  input,  the  Supple¬ 
mental  Food  Programs  Division  per¬ 
sonnel  attended  several  regional. 
State,  and  local  meetings  in  an  effort 
to  hear  and  relay  the  opinions  of  the 
public  concerning  possible  changes  in 
regulations.  These  meetings  included 
program  participants,  as  well  as  State 
and  local  administrators. 

Although  all  of  the  above  mentioned 
steps  were  taken  to  develop  this  pro¬ 
posal,  the  Department  considers  the 
45  day  comment  period  essential  to 
the  development  of  complete  final  reg¬ 
ulations.  The  Department  would 
prefer  to  provide  60  days  for  public 
comment.  However,  Pub.  L.  95-627  re¬ 
quires  that  final  regulations  be  issued 
within  120  days  after  the  enactment  of 
that  law,  which  was  signed  on  Novem¬ 
ber  10,  1978.  Therefore,  due  to  overall 
time  constraints  and  particularly  due 
to  the  Department’s  need  for  adequate 
time  to  analyze  the  comments  received 
on  this  proposal,  Mr.  Gene  Dickey, 
Deputy  Administrator  Special  Nutri¬ 
tion  Programs,  FNS,  has  determined 
that  a  longer  comment  period  is  not 
feasible. 

During  the  comment  period,  the  De¬ 
partment’s  Regional  offices  will  host 
meetings  with  State  agencies  to  dis¬ 
cuss  operational  aspects  of  the  pro¬ 
posed  regulations  and  a  meeting  will 
be  held  with  the  Advisory  Council.  In 
addition,  the  public  is  invited  to 
submit  written  comments,  relevant 
data,  objections,  and  recommendations 
regarding  the  proposed  regulations. 
Comments  should  cite  the  appropriate 
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section  of  the  regulations  and  specify 
reasons  for  all  objections  and  recom¬ 
mendations.  To  be  assured  of  consider¬ 
ation,  all  comments  should  be  received 
or  postmarked  by  the  specified  dead¬ 
line.  Copies  of  all  written  comments 
received  pursuant  to  this  notice  will  be 
made  available  for  public  inspection 
during  regular  business  hours  (8:30 
AM  to  5:00  PM)  in  Room  4405,  Food 
and  Nutrition  Service,  201  14th  Street, 
SW„  Washington,  D.C.  20250.  All  com¬ 
ments,  objections,  relevant  data,  and 
recommendations  will  be  given  careful 
consideration  before  final  rules  are 
published. 

General  Purpose  and  Scope 

Section  246.1  of  the  proposal  states 
that  the  purpose  of  the  Program  is  to 
serve  as  an  adjunct  to  good  health 
care  during  the  critical  times  of 
growth  and  development  of  women,  in¬ 
fants  and  children  in  order  to  improve 
their  health  status  and  prevent  the  oc¬ 
currence  of  health  problems.  This  sec¬ 
tion  also  authorizes  the  payment  of 
cash  grants  to  State  agencies  which 
administer  the  Program. 

The  language  and  requirements  in 
this  section  are  basically  unchanged 
from  the  regulations  currently  in 
effect. 

Definitions 

Section  246.2  of  the  proposal  sets 
forth  the  meanings  of  significant 
terms  for  purposes  of  all  parts  of  the 
proposal  and  all  contracts,  guidelines, 
instructions,  forms,  or  other  docu¬ 
ments  which  may  be  used  in  relation 
to  operation  of  the  Program.  The  sec¬ 
tion  lists  the  terms  in  alphabetical 
order. 

This  proposal  reflects  several  revi¬ 
sions  and  additions  from  current  regu¬ 
lations  in  order  to  implement  the  pro¬ 
visions  of  Pub.  L.  95-627  and  in  order 
to  clarify  terms  in  current  usage. 

The  following  changes  from  current 
regulations  have  been  made  in  the 
proposed  section  on  definitions.  ‘‘Af¬ 
firmative  Action  Plan”  has  been  added 
because  several  provisions  in  Pub.  L. 
95-627  increase  the  significance  and 
use  of  this  term  in  the  regulations. 

"A-llO”  has  been  added  since  this 
Circular  deals  with  grants  to  hospitals 
and  several  provisions  in  the  proposal 
require  State  agencies  to  comply  with 
the  mandate  of  the  Circular. 

‘‘Categorical  ineligibility”  has  been 
added  to  clarify  that  the  term  means 
persons  who  do  not  meet  the  defini¬ 
tion  of  pregnant  women,  breastfeeding 
women,  postpartum  women,  or  infants 
or  children. 

‘‘Competent  professional  authority” 
has  been  revised  to  make  reference  to 
the  section  of  the  proposal  prescrib¬ 
ing,  as  required  by  Pub.  L.  95-627, 
standard  qualifications. 
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“Family”  has  been  added  because 
the  term  is  used  in  the  sections  of  the 
proposal  which  incorporate  the 
income  limitations  mandated  by  Pub. 
L.  95-627.  The  term  excludes  from  par¬ 
ticipation  in  the  Program  residents  of 
an  institution. 

“Food  instrument”  has  been  simpli¬ 
fied  to  improve  clarity. 

“Income  Poverty  Guidelines”  has 
been  added  to  implement  the  income 
limitations  mandated  by  Pub.  L.  95- 
627.  The  term  means  the  annual 
income  standards  set  by  the  Depart¬ 
ment  for  reduced  price  school  meals 
which  is  95  percent  in  excess  of  the 
Secretary’s  poverty  guidelines. 

“Local  agency”  has  been  slightly  re¬ 
vised.  Rather  than  referencing  health 
and  welfare  agencies,  the  phrase  wel¬ 
fare  agency  has  been  changed  to  serv¬ 
ice  agency  because  the  term  is  more 
descriptive  of  the  type  of  non-health 
agencies  currently  operating  the  pro¬ 
gram. 

“Nutrition  education”  has  been 
added  and  is  a  direct  quote  from  Pub. 
L.  95-627.  This  term  separates  nutri¬ 
tion  education  activities  from  other 
nutrition-related  activities  conducted 
under  the  program.  The  term  means 
individual  or  group  educational  ses¬ 
sions  and  the  provision  of  materials 
designed  to,  among  other  things 
achieve  a  positive  change  in  dietary 
habits. 

“Nutritional  risk”  has  replaced  the 
term  nutritional  need  in  the  current 
regulations  and  has  been  revised  to 
conform  with  Pub.  L.  95-627.  For  the 
purposes  of  determining  nutritional 
risk,  the  term  provides  that  considera¬ 
tion  be  given  to  abnormal  nutritional 
conditions,  nutritionally  related  medi¬ 
cal  conditions,  dietary  deficiencies 
which  impair  or  endanger  health,  and 
conditions  which  pre-dispose  persons 
to  inadequate  nutritional  patterns  or 
nutritionally  related  medical  condi¬ 
tions.  Examples  of  allowable  condi¬ 
tions  have  been  included  in  the  defini¬ 
tion. 

“SFPD”  has  been  included  to  reflect, 
as  a  result  of  reorganization,  the 
proper  name  of  the  division  responsi¬ 
ble  for  administration  of  the  Program 
within  FNS.  The  term  means  the  Sup¬ 
plemental  _  Food  Programs  Division. 
This  Division  is  responsible  for  the  ad¬ 
ministration  of  the  Special  Supple¬ 
mental  Food  Program  (referred  to  as 
the  Program  in  this  proposal)  and  the 
Commodity  Supplemental  Food  Pro¬ 
gram  (7  CFR  Part  247). 

“State”  has  been  revised  to  include 
the  Northern  Marianas.  Pub.  L.  94- 
241,  which  established  the  Common¬ 
wealth  of  the  Northern  Mariana  Is¬ 
lands,  provides  that  the  Northern 
Marianas  are  eligible  to  apply  for  all 
Federal  grant  programs  for  which 
Guam  is  eligible  to  apply.  This  means 
that  the  Northern  Marianas  are  eligi- 
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ble  to  apply  for  participation  in  the 
Program. 

Administration 

Section  246.3  of  the  proposal  dele¬ 
gates  program  administrative  responsi¬ 
bilities  among  FNS,  States  and  local 
agencies.  Also,  in  accordance  with  the 
provision  of  iHib.  L.  95-627  which  re¬ 
quires  the  Department  to  set  staffing 
standards,  this  section  outlines  the 
minimum  staffing  levels  needed  for  ef¬ 
ficient  and  effective  program  oper¬ 
ations.  The  section  contains  provisions 
concerning  delegations  to  State  agen¬ 
cies,  delegations  to  FNS,  agreements 
and  State  Plans,  State  staffing  stand¬ 
ards,  and  delegations  to  local  agencies. 

The  proposal  retains  all  the  provi¬ 
sions  in  this  section  of  current  regula¬ 
tions  in  an  unchanged  form  with  the 
following  exception  and  the  following 
additional  new  provisions  on  staffing 
standards. 

A  minor  wording  change  has  been 
made  from  current  regulations  in  the 
paragraph  concerning  Federal/State 
agreements.  Words  have  been  added  to 
clarify  that  submission  of  a  State  Plan 
as  well  as  completion  of  a  Federal/ 
State  agreement  is  a  requirment. 

The  proposal  sets  minimum  staffing 
standards  to  assure  efficient  adminis¬ 
tration  of  all  program  functions  in¬ 
cluding  nutrition  education,  monitor¬ 
ing,  fiscal  reporting,  food  delivery,  and 
training. 

The  staffing  standards  proposed  re¬ 
quire  each  State  to  employ  the  equiva¬ 
lent  of  at  least  one  full-time  Program 
administrator  if  the  State’s  Program 
monthly  participation  is  over  1,500 
participants.  Further,  for  States  with 
larger  monthly  participation,  the  pro¬ 
posal  requires  States  to  employ  the 
equivalent  of  at  least  one  additional 
full-time  program  specialist  for  each 
additional  5,000  participants.  The  re¬ 
sponsibilities  of  the  State  staff  include 
such  functions  as  monitoring  vendors, 
nutrition  education,  reviewing  the  op¬ 
eration  of  local  agencies,  providing 
training,  and  controlling  fiscal  ac¬ 
countability. 

For  program  operations  related  to 
nutrition  services,  the  proposal  re¬ 
quires  one  full-time  State  WIC  Nutri¬ 
tion  Coordinator  for  participation 
above  500  or  a  minimum  of  a  half-time 
professional  for  participation  of  less 
than  500.  Educational  and  other  rec¬ 
ommended  qualifications  for  the  State 
WIC  Nutrition  Coordinator  are  listed 
in  the  proposal.  The  Department  real¬ 
izes  that  this  staff  is  not  adequate  to 
fully  administer  a  Program.  There  is, 
however,  substantial  difficulty  in  man¬ 
dating  more  extensive  Federal  staffing 
standards.  Many  States  receive  in-kind 
contributions  of  staff,  while  other 
States  have  various  divisions  of  re¬ 
sponsibility  between  State  and  local 
levels.  Due  to  the  existence  of  factors 


FEDERAL  REGISTER,  VOL  44,  NO.  6— TUESDAY,  JANUARY  9,  1979 


2116 


PROPOSED  RULES 


such  as  these,  the  Department  is  pro¬ 
posing  to  mandate  only  the  basic, 
minimum  standards  set  forth  in  the 
proposal.  All  States’  performance  will 
be  measured,  and  all  States  will  need 
sufficient  staff  to  comply  with  all  reg¬ 
ulatory  requirements.  This  will  nor¬ 
mally  entail  more  staff  than  the  mini- 
mums  proposed  here. 

State  Plan 

Section  246.4  of  the  proposal  de¬ 
scribes  the  requirements  related  to  the 
State  Plan  of  Program  Operation  and 
Administration  which  is  the  document 
that  describes  State  agency's  goals  and 
action  plans  for  efficient  and  effective 
Program  operation.  This  section  of  the 
proposal  lists  the  specific  data  to  be 
included  in  a  State  Plan  and  sets  forth 
minimum  reuirements  for  the  con¬ 
ducting  of  public  hearings  on  each 
State  Plan.  This  section  of  the  propos¬ 
al  contains  provisions  concerning  sub¬ 
mission  of  the  Plan  to  the  Governor  of 
each  State.  This  section  also  estab¬ 
lishes  specific  timeframes  for  submis¬ 
sion  and  approval  of  the  State  Plan 
and  amendments  to  the  Plan. 

Pub.  L.  95-627  requires  that  a 
number  of  additions  be  made  to  the 
State  Plan  of  Program  Operation  and 
Administration.  The  following  are  the 
requirements  of  the  Law  and  what  has 
been  included  in  the  proposal: 

Several  of  the  new  State  Plan  re¬ 
quirements  which  are  contained  in  the 
Law  were  already  included  in  WIC 
Program  regulations.  Therefore,  no 
changes  were  required  in  the  regula¬ 
tions  to  implement  these  require¬ 
ments.  These  include  a  description  of 
the  State  agency’s  financial  manage¬ 
ment  system,  a  description  of  the 
methods  used  to  determine  nutritional 
risk,  a  budget  for  administrative 
funds,  the  State  agency’s  staffing  pat¬ 
tern,  and  a  description  of  the  food  de¬ 
livery  system. 

Pub.  L.  95-627  requires  that  the 
State  Plan  include  a  copy  of  the  proce¬ 
dure  manual  developed  by  the  State 
agency.  In  order  to  ensure  that  State 
agencies  comply  with  the  intent  of  the 
Law  that  a  comprehensive  manual  be 
developed  by  each  State  agency  and  be 
included  in  the  State  Plan,  the  De¬ 
partment  is  proposing  that  the 
manual  include,  at  a  minimum,  all  as¬ 
pects  of  certification,  recordkeeping, 
nutrition  education,  food  delivery 
system,  and  expansion  of  services 
during  migrant  season. 

Pub.  L.  95-627  requires  that  the 
State  agency  include  plans  to  provide 
Program  benefits  to  eligible  migrants 
and  Indians.  In  accordance  with  the 
law’s  emphasis  on  serving  migrants 
and  Indians  under  the  Program,  the 
proposal  requires  a  detailed  descrip¬ 
tion  of  the  plans  to  provide  Program 
benefits  to  eligible  migrant  farm¬ 
workers  and  Indians,  including  the 


procedures  instituted  by  the  State 
agency  to  ensure  that  eligible  migrant 
farmworkers  may,  to  the  maximum 
extent  feasible,  continue  to  receive 
Program  benefits  when  they  enter  the 
State  agency’s  jurisdiction  subsequent 
to  original  certification  in  another 
Program  jurisdiction. 

Pub.  L.  95-627  requires  that  a  de¬ 
scription  of  the  State  agency’s  out¬ 
reach  program  be  included  in  the 
State  Plan.  This  requirement  is  includ¬ 
ed  in  the  proposal. 

As  mandated  by  Pub.  L.  95-627,  the 
proposal  includes  the  requirement 
that  the  State  agency’s  plans  to  co¬ 
ordinate  Program  operations  with  spe¬ 
cial  counseling  services  be  included  in 
the  regulations.  The  services  given  in 
the  Law  are  the  Expanded  Food  and 
Nutrition  Education  Program  and  the 
Food  Stamp  Program  administered  by 
the  Department  of  Agriculture,  family 
planning  services,  immunization,  pre¬ 
natal  care,  well-child  care,  alcohol  and 
drug  abuse  counseling,  and  child  abuse 
counseling. 

Pub.  L.  95-627  requires  that  the 
State  Plan  include  nutrition  education 
goals  and  action  plans,  including  a  de¬ 
scription  of  the  methods  that  will  be 
used  to  meet  the  special  nutrition  edu¬ 
cation  needs  of  migrants  and  Indians. 
In  addition,  the  Act  also  requires  that 
the  State  agency  provide  training  to 
persons  providing  nutrition  education 
and  that  the  State  agency  annually 
evaluate  the  nutrition  education  pro¬ 
vided,  taking  into  consideration  the 
view's  of  participants.  In  order  to  moni¬ 
tor  State  agency  compliance  with 
these  requirements  and  to  ensure  that 
high  quality  nutrition  education  is 
provided,  the  Department  is  proposing 
that  the  following  information  be  in¬ 
cluded  in  the  State  Plan:  a  summary 
of  resources  and  technical  assistance 
available  to  local  agencies  for  the  pur¬ 
poses  of  developing  nutrition  educa¬ 
tion  sessions:  the  plans  for  training 
persons  responsible  for  providing  nu¬ 
trition  education  to  participants,  and  a 
description  of  the  training  materials 
to  be  used,  and  the  evaluation  meth¬ 
ods  used  to  determine  local  agency 
compliance  with  nutrition  education 
requirements  and  to  determine  the 
impact  of  nutrition  education  on  par¬ 
ticipants. 

Pub.  L.  95-627  requires  several 
changes  in  the  Affirmative  Action 
Plan  used  by  State  agencies  in  deter¬ 
mining  w’hich  area  receives  highest 
priority  for  WIC  Program  funds.  The 
Act  requires  that  the  Affirmative 
Action  Plan  include  all  areas  and  pop¬ 
ulations  within  the  jurisdiction  of  the 
State  agency:  the  State  agency’s  plans 
to  initiate  or  expand  operations  under 
the  Program  in  areas  most  in  need  of 
supplemental  foods,  including  plans  to 
inform  nonparticipating  local  agencies 
of  the  availability  and  benefits  of  the 


program:  and  a  description  of  how  the 
State  agency  will  take  all  reasonable 
actions  to  identify  potential  local 
agenecies  and  encourage  such  agencies 
to  implement  or  expand  operations 
under  the  Program  within  the  follow¬ 
ing  year  in  the  neediest  one-third  of 
all  areas  unserved  or  partially  served. 
These  requirements  are  included  in 
the  proposal.  *In  addition,  the  State 
agency  shall  specify  which  areas  are 
currently  operating  a  Commodity  Sup¬ 
plemental  Food  Program  and  those 
areas  being  served  by  the  WIC  Pro¬ 
gram. 

Recently  questions  have  been  raised 
concerning  the  validity  of  the  methods 
used  in  implementing  the  Affirmative 
Action  Plan  requirements.  The  De¬ 
partment  believes  a  further  effort 
should  be  made  to  evaluate  Affirma¬ 
tive  Action  Plans.  In  order  to  assist  in 
this  evaluation,  the  Department  is 
proposing  that  State  agencies  submit, 
in  addition  to  current  requirements, 
the  relative  weights  given  to  each  cri¬ 
teria  used  and  the  raw  statistics  used 
in  the  Affirmative  Action  Plan.  Lan¬ 
guage  has  been  included  to  provide 
guidance  in  the  development  of  Af¬ 
firmative  Action  Plans.  An  important 
change  is  that  the  Department  is  pro¬ 
posing  to  specify  an  inclusive  list  of  al¬ 
lowable  statistical  measures  of  relative 
need  for  use  in  the  Affirmative  Action 
Plan.  State  agencies  would  not  be  re¬ 
quired  to  use  all  of  these  criteria,  but 
would  not  be  allowed  to  use  other  cri¬ 
teria  than  those  listed  in  the  proposal. 
This  change  is  intended  to  give  more 
uniformity  in  ranking  of  areas  for  Pro¬ 
gram  initiation  or  expansion. 

Migrant  farmworkers  must  be  con¬ 
sidered  in  the  Affirmative  Action  Plan. 
The  Department  has  heard  from  mi¬ 
grant  farmworker  representatives, 
however,  that  migrant  populations 
still  have  problems  in  receiving  the 
benefits  of  WIC  participation.  The  De¬ 
partment  wants  to  emphasize  that 
State  agencies  should  use  the  best 
available  statistical  information  on  mi¬ 
grant  farmworker  populations  in  the 
development  of  their  Affirmative 
Action  Plans.  In  many  cases,  this  will 
mean  that  States  need  to  pay  particu¬ 
lar  attention  to  pockets  of  populations 
rather  than  statistics  by  county.  Com¬ 
mented  are  asked  to  review  the  Af¬ 
firmative  Action  Plan  proposals  and 
suggest  ways  to  improve  the  process  so 
that  migrant  farmworkers  receive 
proper  consideration. 

Pub.  L.  95-627  requires  that  the 
State  agency  conduct  hearings  to 
enable  the  general  public  to  partici¬ 
pate  in  the  development  of  the  State 
Plan.  These  hearings  must  be  held  no 
late  than  30  days  prior  to  the  submis¬ 
sion  of  the  State  Plan  to  the  Gover¬ 
nor’s  office  for  review.  The  Depart¬ 
ment  believes  that  these  hearings  can 
be  a  useful  management  tool  to  enable 
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the  State  agency  to  make  their  Pio- 
gram  as  responsive  as  possible  to  the 
needs  of  the  people  they  serve.  In 
order  to  implement  this  requirement, 
we  are  proposing  that  the  State 
agency  send  letters  of  invitation  at 
least  30  days  before  the  hearing  to  all 
local  agencies,  to  those  agencies  which 
refer  potential  participants,  and  to 
other  health  or  service  oriented  agen¬ 
cies  such  as  Food  Stamp  offices.  Ex¬ 
panded  Food  and  Nutrition  Education 
Programs,  agencies  for  family  plan¬ 
ning,  family  counseling,  and  well  child 
care;  that  the  hearings  be  accessible  to 
the  public;  that  there  should  be  suffi¬ 
cient  space  in  the  hearing  room  to  ac¬ 
commodate  the  number  of  people  ex¬ 
pected  to  attend;  that  the  State 
agency  publish  a  notice  in  the  media 
providing  the  time,  place  and  subject 
or  the  hearing  and  inviting  interested 
members  of  the  public  to  participate; 
and  that  a  description  of  the  steps 
takep  to  comply  with  public  hearing 
requirements  and  a  summary  of  the 
public  hearings  be  included  in  the 
State  Plan. 

The  fact  that  State  agencies  have 
not  required  sufficient  information  to 
determine  whether  potential  local 
agencies  have  adequate  facilities  and 
resources  to  administer  properly  the 
WIC  Program  has  given  rise  to  some 
concern.  In  order  to  ensure  that  each 
local  agency  submits  sufficient  infor¬ 
mation  to  the  State  agency  for  it  to 
determine  the  local  agency’s  capability 
to  administer  the  WIC  Program,  the 
Department  is  proposing  that  the 
State  agency  have  a  standard  applica¬ 
tion  form  to  be  used  by  agencies  ap¬ 
plying  to  administer  the  WIC  Pro¬ 
gram.  Under  the  proposal,  a  copy  of 
this  form  would  be  submitted  in  the 
State  Plan. 

Various  sections  of  the  current  regu¬ 
lations  contain  some  requirements 
which  affect  the  State  Plan.  We  be¬ 
lieve  that  it  would  be  clearer  to  in¬ 
clude  all  State  Plan  requirements  in 
one  section.  Therefore,  the  section  in 
the  proposal  on  the  State  Plan  has 
been  expanded  to  include  require¬ 
ments  formerly  found  in  other  sec¬ 
tions  of  the  regulations,  including 
audits.  Affirmative  Action  Plan  and 
food  delivery. 

Pub.  L.  95-627  requires  that  one- 
sixth  of  their  State  agency’s  adminis¬ 
trative  funds  be  spent  on  nutrition 
education,  unless  the  State  agency  re¬ 
quests  that  it  be  authorized  to  expend 
a  lesser  amount  and  such  request  is  ac¬ 
companied  by  documentation  that 
other  funds  will  be  used  to  conduct 
such  activities.  The  proposal  requires 
that  the  State  agency  submit  a  de¬ 
tailed  description  of  the  procedures 
used  to  ensure  that  this  requirement  is 
adhered  to. 

Pub.  L.  95-627  requires  that  the 
State  agency,  in  cooperation  with  local 
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agencies,  develop  guidelines  for  the  al¬ 
location  of  administrative  funds. 
Therefore,  the  proposal  requires  that 
the  Plan  include  a  description  of  the 
method  used  to  allocate  operational 
and  administrative  funds  to  local  agen¬ 
cies,  the  procedures  used  to  develop  al¬ 
location  standards  in  cooperation  with 
local  agencies,  and  procedures  for  dis¬ 
tributing  operational  and  administra¬ 
tive  funds,  including  start-up  funds,  to 
local  agencies. 

The  Department  believes  that  State 
agencies  have  not  been  given  adequate 
guidance  to  enable  them  to  produce  a 
useful,  comprehensive  description  of 
their  food  delivery  system  for  the 
State  Plan.  The  plans  submitted  have 
varied  widely  in  the  range  of  subjects 
covered  and  the  detail  provided. 
Therefore,  the  proposal  lists  elements 
of  the  food  delivery  system  that  the 
State  agency  would  have  to  include  in 
the  State  Plan,  including  the  form  for 
the  agreement  between  the  food 
vendor  and  the  State  or  local  agency, 
the  guidance  to  be  provided  to  food 
vendors,  the  system  for  limiting  abuse 
of  the  Program  by  vendors  and  partici¬ 
pants,  a  facsimile  of  the  food  instru¬ 
ment  used,  the  State  agency’s  system 
for  the  control  and  reconciliation  of 
food  instruments,  the  criteria  used  to 
approve  the  mailing  of  food  instru¬ 
ments,  and  the  procedures  used  to 
ensure  prompt  and  accurate  payment 
to  food  vendors. 

Selection  of  Local  Agencies 

Section  246.5  of  the  proposal  ex¬ 
plains  the  procedures  for  State  agency 
selection  of  local  agencies  to  operate 
the  Program.  The  section  includes  pro¬ 
visions  on  the  local  application  proc¬ 
ess,  the  program  initiation  and  expan¬ 
sion  requirements,  and  the  priority 
system  for  selecting  local  agencies. 

The  following  changes  from  current 
regulations  are  included  in  the  propos¬ 
al. 

Questions  have  arisen  since  the  pub¬ 
lication  of  current  regulations  con¬ 
cerning  the  need  for  an  application 
from  a  local  agency  which  is  a  subdivi¬ 
sion  of  the  State  agency.  The  proposal 
clarifies  that  there  is  no  exemption  for 
local  agencies  which  are  subdivisions 
of  the  State  agency.  The  Department 
believes  that  to  assure  efficient  and  ef¬ 
fective  service  to  participants  at  each 
local  agency,  a  careful  review  should 
be  made  of  each  applicant  agency’s 
facilities,  resources,  willingness  to  par¬ 
ticipate,  and  convenience  to  partici¬ 
pants.  Even  though  a  local  agency  is  a 
subdivision  of  a  State  agency,  a  State 
may  not  have  sufficient  information 
on  file  to  determine  the  appropriate¬ 
ness  of  approving  program  operations. 
The  proposed  requirement  that  appli¬ 
cations  be  submitted  by  all  potential 
local  agencies,  including  local  agencies 
considered  subdivisions  of  the  State 
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agency,  will  assure  that  full  considera¬ 
tion  is  given  to  all  aspects  of  program 
operations  and  to  participant  conven¬ 
ience  prior  to  the  selection  of  a  local 
agency. 

In  accordance  with  the  provisions  of 
Pub.  L.  95-627,  the  proposal  requires 
that  State  agencies  shall,  within  15 
days  of  receiving  an  incomplete  appli¬ 
cation,  nptify  the  applicant  agency 
that  further  information  is  needed  to 
complete  the  application.  Further,  in 
accordance  with  Pub.  L.  95-627,  the 
proposal  requires  that  the  State 
agency  shall,  within  30  days  of  receiv¬ 
ing  a  complete  application,  notify  the 
applicant  agency  of  the  approval  or 
denial  of  the  application.  All  notifica¬ 
tions  shall  be  in  writing  and  notifica¬ 
tions  of  denials  shall  include  an  expla¬ 
nation  of  the  reasons  for  denial  in  ad¬ 
dition  to  information  concerning  an 
applicant  local  agency’s  right  to 
appeal.  The  proposal  specifies  that  ap¬ 
plications  shall  be  denied  if  there  are 
not  funds  available  for  Program  oper¬ 
ations  to  avoid  completed  applications 
being  held  pending  for  indefinite  peri¬ 
ods  of  time.  However,  the  State  agency 
must  notify  the  denied  agency  that  its 
application  is  being  filed  and  will  be 
reviewed  again  when  funds  become 
available. 

The  proposal  clarifies  that  consider¬ 
ation  of  expansion  in  operating  Pro¬ 
gram  areas  must  be  handled  in  accord¬ 
ance  with  the  State  agency’s  Affirma¬ 
tive  Action  Plan. 

The  proposal  retains  the  provision 
added  by  Amendment  No.  1  to  the  cur¬ 
rent  regulations  which  requires  State 
agencies  to  consider  opening  addition¬ 
al  local  agencies  in  areas  which  have 
an  existing  WIC  Program  that  cannot 
serve  all  potential  participants  who  re¬ 
quest  Program  benefits.  The  determi¬ 
nation  concerning  the  extent  of  need 
to  be  served  in  an  area  should  be  based 
on  criteria  included  in  a  State’s  Af¬ 
firmative  Action  Plan. 

In  accordance  with  Pub.  L.  95-627, 
the  proposal  requires  State  agencies  to 
take  all  reasonable  actions  necessary 
to  identify  potential  local  agencies  in 
the  neediest  one-third  of  all  areas  un¬ 
served  or  partially  served.  Further,  in 
accordance  with  Pub.  L.  95-627,  the 
proposal  requires  State  agencies  to  en¬ 
courage  potential  local  agencies  in  the 
neediest  one-third  of  all  areas  to  im¬ 
plement  or  expand  program  oper¬ 
ations  within  a  year.  The  determina¬ 
tion  of  the  neediest  one-third  of  all 
areas  should  be  based  on  the  State 
agency’s  Affirmative  Action  Plan. 

The  proposal  retains  the  local 
agency  priority  system  unchanged 
from  the  current  regulations  except 
for  the  third  priority  consideration. 
Because  of  the  inclusion  of  a  national 
income  standard  in  Pub.  L.  95-627,  it  is 
proposed  that  the  third  priority  con¬ 
sideration  be  revised.  The  proposal 
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gives  third  consideration  to  health 
agencies  which  must  enter  into  a  writ¬ 
ten  agreement  with  private  physicians 
to  provide  health  services  to  a  specific 
category  of  participants  or  to  partici¬ 
pants  which  are  not  eligible  for  health 
services  at  the  local  agency  due  to 
income  in  excess  of  the  local  agency’s 
income  standards  for  health  care. 

Because  previous  legislatipn  mandat¬ 
ed  and  Pub.  L.  95-627  also  mandates 
the  Program  to  operate  as  an  adjunct 
to  health  care,  all  local  agencies  are 
and  will  continue  to  be  required  to 
make  health  care  available  to  partici¬ 
pants.  Under  current  regulations  and 
the  proposal,  therefore,  health  agen¬ 
cies  which  do  not  provide  health  care 
to  a  certain  segment  of  the  Program’s 
target  population  must  contract  with 
another  health  provider  to  assure  the 
availability  of  health  care  to  all  par¬ 
ticipants. 

Since  current  regulations  allow 
State  or  local  agencies  to  set  the 
income  limitation  for  program  eligibil¬ 
ity,  there  is  no  possibility  that  persons 
would  be  income  eligible  for  the  Pro¬ 
gram  but  ineligible  for  health  services. 
The  establishment  of  a  national 
income  standard  in  Pub.  L.  95-627  cre¬ 
ates  the  possibility  that  local  agencies 
may  have  income  limitations  for 
health  services  which  are  lower  than 
the  national  income  limitation  for  pro¬ 
gram  eligibility.  The  proposal  requires 
health  agencies  with  income  limita¬ 
tions  for  health  services  which  are 
lower  than  the  program  income  limita¬ 
tion  to  contract  w  ith  a  separate  health 
provider  to  assure  that  health  care 
services  are  made  available  to  all  par¬ 
ticipants.  The  Department  is  particu¬ 
larly  concerned  about  this  issue  and 
would  like  to  invite  all  interested  per¬ 
sons  to  write  specific  comments  on  the 
impact  of  this  provision.  The  Depart¬ 
ment  is  especially  interested  in  learn¬ 
ing  whether  any  currently  participat¬ 
ing  local  agencies,  or  any  potential 
local  agencies,  will  be  kept  out  of  the 
Program  because  they  cannot  provide 
health  services  (either  directly  or 
through  private  physicians)  to  persons 
up  to  the  new  income  standard. 

Minor  revisions  in  the  organization 
of  this  section  of  the  proposal  have 
been  made  in  comparison  to  current 
regulations.  The  revisions  are  pro¬ 
posed  to  improve  clarity  and  readabi¬ 
lity.  Some  provisions  found  in  the  cur¬ 
rent  regulations  under  this  section 
have  been  moved  in  the  proposal  to 
sections  more  related  to  the  subject 
matter  of  the  provision.  For  example, 
the  provisions  in  the  current  regula¬ 
tions  concerning  the  Affirmative 
Action  Plan  have  been  placed  under 
the  State  Plan  section  of  the  proposal. 

The  provision  in  current  regulations 
prohibiting  operation  of  the  program 
in  the  same  geographic  area  as  the 
Commodity  Sup; mental  Food  Pro¬ 


gram  (7  CFR  Part  247)  has  been  de¬ 
leted  from  the  proposal.  Pub.  L.  95-627 
specifically  allows  the  operation  of 
both  programs  in  the  same  area. 

Agreements  With  Local  Agencies 

Section  246.6  of  the  proposal  de¬ 
scribes  the  requirements  for  State 
agency  agreements  with  local  agencies 
selected  to  operate  the  program.  The 
provisions  in  the  section  include  the 
requirement  that  signed  written  agree¬ 
ments  be  used  and  include  a  list  of  the 
specific  clauses  which  must  be  in  the 
agreement. 

The  proposal  retains  the  provisions 
in  this  section  of  current  regulations 
in  an  unchanged  form  with  the  follow¬ 
ing  exceptions. 

The  proposal  would  clarify  that 
there  is  no  exemption  from  the  re¬ 
quirement  for  local  agency  agreements 
for  local  agencies  which  are  subdivi¬ 
sions  of  the  State  agency.  As  ex¬ 
plained  above  concerning  local  agency 
applications,  questions  have  arisen 
since  publication  of  current  regula¬ 
tions  over  requirements  for  local  agen¬ 
cies  which  are  subdivisions  of  a  State 
agency. 

Similar  to  the  Department’s  position 
concerning  local  agency  applications, 
the  Department  believes  local  agency 
agreements  are  necessary  between  all 
State  agencies  and  local  agencies,  even 
those  local  agencies  w^hich  are  subdivi¬ 
sions  of  a  State  agency.  The  purpose 
of  the  agreement  is  to  specify  the  divi¬ 
sion  of  Program  responsibilities,  to 
assure  understanding  and  to  establish 
a  legal  statement  of  agreement  be¬ 
tween  the  State  and  local  agencies. 

The  proposal  adds  to  current  regula¬ 
tory  requirements  a  statement  in  the 
local  agency  agreement  to  the  effect 
that  nutrition  education  will  be  pro¬ 
vided  to  all  Program  participants.  This 
proposed  statement  is  in  accordance 
with  the  Pub.  L.  95-627  requirement 
that  nutrition  education  be  provided 
to  all  Program  participants. 

Certification 

Section  246.7  of  the  proposed  regula¬ 
tions  provides  requirements  for  State 
and  local  agencies  in  the  determina¬ 
tion  of  those  persons  eligible  for  the 
program.  Specifically,  this  section  sets 
requirements  for  income  guidelines 
and  their  application,  the  determina¬ 
tion  of  nutritional  risk  by  a  competent 
professional  authority,  the  priority 
system  for  participants  after  reaching 
maximum  caseload  levels,  processing 
standards  for  certification,  prohibition 
against  dual  participation,  certifica¬ 
tion  forms,  and  participant  rights,  ob¬ 
ligations  and  notifications. 

Pub.  L.  95-627  requires  significant 
changes  from  current  regulations  on 
certification.  One  major  change  is  a 
requirement  for  the  Secretary  to 
adopt  a  nationwide  income  limit.  The 


new  law  provides  that  persons  shall  be 
eligible  for  the  program  only  if  they 
meet  the  standards  for  free  or  reduced 
price  meals  under  Section  9  of  the  Na¬ 
tional  School  Lunch  Act.  The  proposal 
specifies  that  eligibility  determina¬ 
tions  shall  be  made  based  on  income 
levels  which  qualify  applicants  for  “re¬ 
duced”  price  school  lunches.  Refer¬ 
ence  to  eligibility  for  “free”  school 
lunches  wras  not  included  in  the  pro¬ 
posal  because  the  income  standard  for 
reduced  price  lunches  is  higher  than 
the  standard  for  free  lunches.  In  other 
words,  the  maximum  income  limits  for 
WIC  purposes  are  based  on  the  higher 
level  which  qualifies  participants  for 
reduced  price  lunches  and  which  auto¬ 
matically  includes  all  participants 
with  the  low'er  income  levels  which 
qualify  them  for  free  school  lunches. 
The  Department  has  decided  that  reg¬ 
ulatory  reference  to  the  two  separate 
levels  may  confuse  the  issue  and  may 
be  misconstrued  to  mean  that  there 
are  two  separate  income  eligibility 
standards  for  WIC  benefits. 

When  income  standards  were  previ¬ 
ously  used.  State  agencies  set  income 
standards  or  approved  income  stand¬ 
ards  used  by  local  agencies. 

As  required  by  Pub.  L.  95-627,  these 
proposed  rules  require  all  eligible  WIC 
program  participants  to  be  members 
of  families  which  have  income  at  or 
below  the  Secretary’s  poverty  inconv* 
guidelines  increased  by  95  percent. 
The  local  agency  is  required  by  the 
proposed  rules  to  determine  an  appli¬ 
cant’s  income  eligibility  based  on  the 
use  of  a  clear  and  simple  application 
on  which  applicants  state  their  income 
for  the  income  eligibility  determina¬ 
tion. 

The  definition  of  what  is  considered 
“income”  for  the  WIC  Program  is  the 
same  as  that  for  the  National  School 
Lunch  Program.  This  follows  the  Con¬ 
gressional  intent  that  WIC  partici¬ 
pants  meet  the  National  School  Lunch 
Act  income  guidelines.  Included  in  the 
definition  are  monetary  compensa¬ 
tions  such  as  salaries,  wages,  commis¬ 
sions,  net  self-employment  income, 
social  security  and  public  assistance 
benefits,  unemployment  compensa¬ 
tion,  retirement,  pensions  and  annu¬ 
ities,  alimony  and  child  support  and 
other  gross  cash  income,  before  any 
deductions.  Excluded  income  is  any 
income  exempt  from  consideration  by 
legislative  prohibition,  such  as  Food 
Stamp  benefits. 

The  proposed  regulations  also  ex¬ 
clude  from  consideration  that  income 
which  is  used  for  special  hardships. 
Families  which  could  not  reasonably 
anticipate  or  control  expenditures  for 
unusually  high  medical  bills,  shelter 
costs  greater  than  30  percent  of  their 
total  income,  special  education  ex¬ 
penses  due  to  a  mental  or  physical 
condition  of  a  child  or  disaster  or  casu- 
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alty  losses  would  not  have  that  income 
counted.  These  hardship  conditions 
are  consistent  with  the  National 
School  Lunch  Program  provisions. 

This  section  also  gives  guidance  on 
certification  of  foster  children.  If  a 
welfare  agency  is  responsible  for  the 
care  of  a  child,  then  the  payments 
made  by  the  welfare  agency  for  the 
care  of  children  would  be  considered 
the  child’s  income.  For  all  other  foster 
children,  the  income  eligibility  would 
be  determined  on  the  income  of  the 
family  with  whom  the  child  resides. 
These  proposed  regulations  reflect  a 
standing  Department  policy.  The  De¬ 
partment  believes  that  this  method  of 
counting  the  income  of  the  foster 
child  leads  to  an  accurate  picture  of 
the  child’s  income  status  under  the 
new  income  guidelines. 

Nutritional  Risk.  In  accordance  with 
Pub.  L.  95-627,  the  proposed  regula¬ 
tions  require  that  applicants  must 
both  meet  the  income  guidelines  and 
be  at  nutritional  risk  to  be  eligible. 
This  section  of  the  regulations  estab¬ 
lishes  specific  procedures  f6r  the  de¬ 
termination  of  nutritional  risk. 

As  in  previous  regulations,  the  deter¬ 
mination  of  nutritional  risk  must  be 
done  by  a  competent  professional  au¬ 
thority.  The  Act  now  requires  that  the 
Secretary  specify  in  regulations  the 
criteria  for  qualification  as  the  compe¬ 
tent  professional  authority. 

The  Department  has  considered  the 
published  advice  of  various  profession¬ 
al  societies  in  specifying  what  qualifi¬ 
cations  a  competent  professional  au¬ 
thority  must  have.  Based  on  profes¬ 
sional  advice,  the  Department  believes 
that  the  competent  professional  au¬ 
thority  must  be  medically  trained  or 
be  trained  specifically  in  nutrition,  or 
be  certified  by  a  physician  or  health 
official  to  be  enrolled  in  appropriate 
formal  medical  or  nutrition  training. 
Therefore,  the  competent  professional 
authority  must  either  be  a  physician, 
nutritionist  (with  a  college  degree  in 
nutrition  or  emphasizing  nutrition),  a 
dietitian  (registered  or  eligible  for  reg¬ 
istration)  a  registered  nurse,  a  certi¬ 
fied  physician’s  assistant,  or  a  State  or 
locally  trained  health  official  or  a 
person  certified  by  State  or  local  offi¬ 
cials  to  be  formally  enrolled  in  appro¬ 
priate  training  or  a  person  who  has 
completed  training  qualifying  the 
person  as  a  paraprofessional. 

The  Department  believes  these 
standards  ensure  that  those  individ¬ 
uals  making  the  determination  of  nu¬ 
tritional  risk  do  so  accurately  while  at 
the  same  time  do  not  disqualify  from 
consideration  those  individuals  which 
have  not  yet  fully  completed  their 
formal  training  but  are  qualified  and 
are  currently  providing  their  valuable 
service  in  many  local  agencies. 

The  proposed  regulations  depart 
slightly  from  current  regulations  in 
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regard  to  the  determination  of  nutri¬ 
tional  risk.  Previously,  nutritional  risk 
was  both  inadequate  income  and  nutri¬ 
tional  need.  The  new  definition  of  nu¬ 
tritional  risk  no  longer  includes 
income  as  a  consideration,  since  the 
law  now  specifically  sets  a  maximum 
income  level  for  participants  and  the 
income  levels  are  addressed  elsewhere 
in  the  proposal.  The  nutritional  need 
ideas  are  now  incorporated  into  the 
term  nutritional  risk.  These  proposed 
regulations  require  the  competent  pro¬ 
fessional  authority  to  determine  nutri¬ 
tional  risk  by  among  other  things, 
measuring  the  person’s  height  or 
length,  and  weight,  and  performing 
hematological  (blood)  tests  for 
anemia. 

The  Department  has  received  sever¬ 
al  comments  on  the  current  blood  test 
requirements.  Bascially,  there  has 
been  a  concern  that  blood  tests  at 
every  certification  may  be  excessive, 
requiring  too  much  staff  time  and  in¬ 
conveniencing  the  person  receiving  the 
test.  The  Department  is  concerned 
about  these  comments. 

The  WIC  Program  was  conceived  be¬ 
cause  various  studies  in  the  U.S.  have 
shown  a  high  prevalence  of  anemia 
and  other  nutritional  deficiencies  in 
the  Program’s  target  population. 
Based  on  expert  medical  advice,  the 
hemoglobin  and  hematocrit  blood 
tests  were  determined  to  be  simple, 
fast,  reliable  and  inexpensive  methods 
of  measuring  iron  nutriture.  These 
tests,  along  with  other  certification 
measures,  serve  as  means  to  detect  ex¬ 
isting  problems  as  well  as  to  screen  for 
deficiencies. 

The  Department  is  concerned  that 
reducing  the  blood  work  requirement 
could  lead  to  inadequate  assessments. 
Further,  the  blood  tests  should  be  a 
simple  process  requiring  very  little 
staff  time  compared  to  other  medical 
tests  or  services  provided  to  partici¬ 
pants.  The  Department  is  considering 
whether  children  need  a  blood  test  at 
every  certification  as  long  as  the  result 
from  the  last  test  was  within  the 
normal  range  and  the  children  have  a 
blood  test  at  least  once  a  year. 

The  Department  is  proposing  to 
reduce  the  blood  test  requirement  in 
response  to  local  agency  concerns,  es¬ 
pecially  to  enable  coordination  at  the 
local  agency  level  among  other  exist¬ 
ing  health  programs.  Although  the 
term  “dietary  deficiencies  that  impair 
or  endanger  health”  is  used  now  to  re¬ 
place  “inadequate  nutritional  pattern” 
the  meaning  has  not  changed. 

Priority  System.  The  priority  system 
of  the  current  regulations  was  de¬ 
signed  to  assure  that  persons  at  great¬ 
est  nutritional  risk  are  first  to  reeeive 
Program  benefits  when  local  agencies 
reach  maximum  caseload  levels.  Only 
one  change  from  current  regulations  is 
proposed.  A  new  category  is  added  to 
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Priority  II.  The  Department  has 
added  to  Priority  II.  those  infants,  up 
to  six  months  of  age.  whose  mothers 
were  at  nutritional  risk  during  preg¬ 
nancy  due  to  nutritional  conditions  de¬ 
tectable  by  biochemical  or  anthropo¬ 
metric  measurements  or  other  docu¬ 
mented  nutritionally  related  medical 
conditions.  This  category  would  not  in¬ 
clude  infants  in  Priority  I.  since  these 
infants  exhibit  overt  nutritional  or 
medical  conditions  which  place  them 
more  in  need  of  Program  benefits. 

Current  regulations  allow  the  in¬ 
fants  of  WIC  participants  to  be  eligi¬ 
ble  as  Priority  II  cases.  Commentors 
have  urged  the  Department  to  allow 
also  as  Priority  II,  infants  of  non-WIC 
participants,  if  the  mothers  were  at 
nutritional  risk  during  pregnancy  due 
to  a  documented  nutritional  or  medi¬ 
cal  condition.  The  Department  agrees 
that  these  infants  are  nutritional 
risks.  Further,  it  is  difficult  to  assess 
subclinical  medical  conditions  in  these 
infants  and  infants  of  this  age  would 
not  have  a  “medical  history”  other 
than  that  of  the  mother  during  preg¬ 
nancy.  Moreover,  these  mothers  did 
not  receive  the  benefits  of  WIC  par¬ 
ticipants  during  their  high-risk  preg¬ 
nancy.  Therefore,  to  prevent  future 
problems  these  infants  should  be  eligi¬ 
ble  as  a  high  priority. 

Processing  Standards.  The  major 
change  to  processing  standards  is  the 
requirement  stated  in  Pub.  L.  95-627 
for  the  Secretary  to  establish  shorter 
notification  periods  for  categories  of 
persons  who,  due  to  special  nutritional 
risk  conditions,  need  to  receive  bene¬ 
fits  more  expeditiously.  The  Depart¬ 
ment  is  proposing  that  pregnant 
women  eligible  as  Priority  I  partici¬ 
pants,  infants  under  six  months  of  age 
and  members  of  migrant  farmworker 
households  planning  to  leave  the  local 
agency  area  must  be  notified  of  their 
eligibility  or  ineligibility  within  10 
days  of  application.  That  is  also  now 
the  standard  for  issuance  of  food  in¬ 
struments  to  these  persons  where 
retail  purchase  systems  are  used.  All 
other  applicants  would  have  to  receive 
notification  within  20  days.  Where 
retail  purchase  systems  are  used,  ap¬ 
plicants  would  also  have  to  be  issued 
food  instruments  within  the  same  20- 
day  period. 

The  Department  is  proposing  that 
notification  be  given  within  ten  days 
after  application  because  certain  appli¬ 
cants  need  to  receive  benefits  quickly, 
but  within  the  limits  of  local  agency 
abilities.  The  Department  is  proposing 
ten  days  as  the  maximum  standard 
but  hopefully  many  local  agencies  can 
process  special  cases  more  expeditious¬ 
ly,  especially  for  those  who  are  very 
needy. 

Pregnant  women  in  Priority  I  and 
infants  under  six  months  need  notifi¬ 
cation  faster  than  other  eligibles  be- 
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cause  of  their  particularly  vulnerable 
and  temporary  conditions.  The  sooner 
these  pregnant  women  and  small  in¬ 
fants  receive  benefits,  the  better  their 
chances  will  be  for  preventing  prob¬ 
lems  or  improving  their  status  during 
the  critical,  short  gestation  or  neona¬ 
tal  period. 

Migrant  farmworker  households 
need  the  shorter  notification  period 
because  of  their  unique  work  sched¬ 
ules.  Clearly,  if  the  Program  is  to 
serve  migrant  farmworkers  better,  one 
step  toward  improvement  is  to  provide 
benefits  to  eligible  family  members  as 
soon  as  possible  before  the  family 
must  move  to  the  next  work  area. 

Certification  Periods.  The  Depart¬ 
ment  is  proposing  to  retain  the  basic 
requirement  that  persons  be  certified 
for  six  months,  except  for  pregnant 
women  who  are  certified  for  the  dura¬ 
tion  of  their  pregnancy  plus  six  weeks 
thereafter.  For  clarification,  the  De¬ 
partment  is  proposing  that  certifica¬ 
tion  periods  extend  into  the  entire 
month  in  which  a  person  becomes  cat¬ 
egorically  ineligible.  For  example, 
when  a  child  reaches  the  fifth  birth¬ 
day  on  December  15,  certification 
would  expire  at  the  end  of  December. 
This  is  administratively  less  complex 
than  attempting  to  prorate  a  partial 
month’s  benefits. 

The  Department  is  also  proposing  to 
have  local  agencies  certify  breastfeed¬ 
ing  women,  infants  and  children  at  six 
month  intevals,  but  allow  thirty  days 
lee-way.  That  is,  the  certification 
could  be  from  between  5-7  months  de¬ 
pending  upon  local  agency  ability  to 
schedule  clinic  visits  and  other  health 
care  services.  This  is  proposed  so  that 
the  local  agencies  have  flexibility  in 
scheduling  for  maximum  benefit  to 
participants  and  clinics  in  providing 
health  services  along  with  WIC  bene¬ 
fits. 

Certification  Forms.  The  Depart¬ 
ment  is  proposing  that  State  agencies 
provide  a  standard  State-wide  certifi¬ 
cation  form.  This  proposal  is  designed 
to  help  provide  more  uniformity  in 
local  agency  data  collection  so  that 
better,  more  meaningful  results  may 
be  tabulated  and  compared.  Informa¬ 
tion  and  data  collected  for  other 
health  services  may  be  used  to  com¬ 
plete  this  form.  State  agencies  may 
also  develop  a  single  form  for  all  certi¬ 
fication  data  or  States  may  separate 
income  information  so  that  applicants 
can  easily  fill  out  this  part.  The  De¬ 
partment  is  proposing  no  other 
changes  to  the  certification  forms. 

Transfer  of  Certification.  Pub.  L.  95- 
627  requires  that  a  person’s  certifica¬ 
tion  remain  valid  when  the  person 
moves  from  one  area  to  another  in 
which  the  Program  is  operating.  The 
proposed  regulations  would  require 
that  each  State  agency  issue  migrant 
farmworker  participants  or  other  par¬ 


ticipants  likely  to  travel  a  verification 
of  certification.  This  verification  of 
certification  must  be  accepted  by  local 
agencies  operating  a  WIC  Program 
within  each  State  or  in  other  States  so 
that  the  person  can  continue  partici¬ 
pation  in  the  new  location 

Some  State  agencies  may  have  local 
agencies  with  full  caseloads.  In  those 
situations,  the  Department  is  propos¬ 
ing  that  any  person  who  transfers  to 
an  area  at  maximum  participation  be 
put  on  the  local  agency  priority  wait¬ 
ing  list  ahead  of  all  others,  regardless 
of  priority  of  their  nutritional  risk. 
The  Department  is  concerned  that  a 
currently  certified  person  be  allowed 
to  continue  receiving  benefits  before 
expanding  the  caseload  to  those  un¬ 
certified  persons  on  the  local  agency 
waiting  list. 

Dual  Participation.  The  Act  prohib¬ 
its  dual  participation,  that  is,  simulta¬ 
neously  receiving  benefits  from  either 
two  local  agencies  serving  overlapping 
areas  or  simultaneously  receiving 
benefits  from  both  the  WIC  Program 
and  the  Commodity  Supplemental 
Food  Program.  To  fulfill  the  require¬ 
ments  of  the  Act,  the  proposed  regula¬ 
tions  prohibit  dual  participation  and 
require  local  agencies  to  exchange  lists 
of  participants’  names  for  comparison. 
Anyone  receiving  dual  benefits  must 
be  advised  of  all  available  appeal 
rights,  given  a  fair  hearing  if  request¬ 
ed,  and  ultimately  terminated  from 
one  of  the  programs.  The  State  agency 
may  also  disqualify  dual  participants 
from  continued  program  participation. 
Such  disqualification  shall  not  exceed 
a  3-month  period  and  children  and  in¬ 
fants  are  exempt  from  this  penalty  be¬ 
cause  they  obviously  should  not  be  pe¬ 
nalized  for  the  actions  of  their  parents 
or  guardians.  Additionally,  disqualifi¬ 
cation  of  any  participant  shall  be 
waived  altogether  if  the  competent 
professional  authority  determines  that 
a  serious  health  risk  may  develop  from 
disqualification  in  the  Program.  If 
State  agency  believes  fraud  is  in¬ 
volved,  appropriate  sanctions  may  be 
pursued.  These  measures  are  designed 
to  assure  that  individuals  do  not  abuse 
the  Program.  Applicants  should  be  ad¬ 
vised  of  the  serious  penalties  for  Pro¬ 
gram  abuse  (see  Claims  and  Penalties). 

Residency.  Previous  regulations  re¬ 
quired  that  eligible  persons  must  be 
residents  of  areas  or  members  of  popu¬ 
lations  served  by  the  local  agency.  The 
Department  is  proposing  to  eliminate 
the  reference  to  residence  since  this 
has  confused  some  agencies  which  be¬ 
lieved  a  specific  geographic  boundary 
had  to  be  delineated.  However,  the 
person  must  still  be  in  the  agency’s 
health  service  area.  Currently,  the  De¬ 
partment  has  allowed  local  agencies  to 
serve  populations  not  specifically 
within  their  jurisdiction. 


Commenters  are  asked  to  pay  special 
attention  to  this  change  to  determine 
its  effect  and  whether  the  require¬ 
ment  should  be  retained. 

Supplemental  Foods 

The  Food  Package  supplied  by  the 
WIC  Program  has  always  been  a 
source  of  much  controversy.  The  issue 
is  highly  complex,  one  that  must  take 
many  diverse  factors  into  considera¬ 
tion.  Because  of  its  complex  nature 
and  the  Department’s  desire  to  investi¬ 
gate  all  ramifications  of  a  Food  Pack¬ 
age,  more  time  will  be  required  before 
proposed  regulations  concerning  the 
Food  Package  can  be  issued,  conse¬ 
quently,  §  246.8  is  reserved. 

Previous  legislation  specifically 
stated  those  nutrients  which  must  be 
provided  by  the  WIC  Program  supple¬ 
mental  foods.  Thus,  the  Department 
was  bound  to  provide  sources  of  these 
nutrients.  In  1973,  the  Department 
created  a  WIC  Program  Task  Force 
which,  with  the  help  of  outside  medi¬ 
cal  and  nutrition  consultants,  designed 
the  original  food  packages.  The  foods 
chosen  by  the  Task  Force  were  those 
that  could  supply  the  greatest  quality 
and  quantity  of  these  nutrients,  be  ac¬ 
ceptable  to  all  ethnic  groups,  be  com¬ 
mercially  available  and  be  administra¬ 
tively  manageable.  Additionally,  the 
food  packages  were  designed  to  com¬ 
plement  the  use  of  additional  foods 
that  provide  variety  and  other  nutri¬ 
ents  in  the  diet.  The  Department  then 
grouped  participant  populations  which 
consume  the  same  general  categories 
of  foods  with  the  intent  that  a  compe¬ 
tent  professional  authority  at  the 
local  agency  would  tailor  the  food 
packages  to  meet  the  nutritional  needs 
of  individual  participants,  and  lan¬ 
guage  to  that  effect  was  included  in 
the  regulations. 

The  new  law.  Pub.  L.  95-627,  does 
not  state  which  nutrients  must  be  pro¬ 
vided  by  the  supplemental  foods. 
Rather,  it  leaves  this  decision  up  to 
the  Department.  The  law  authorizes 
the  Department  to  provide  nutrients 
determined  by  nutritional  research  to 
be  lacking  in  the  diets  of  pregnant, 
breastfeeding  and  postpartum  women, 
infants  and  children.  The  Department 
believes  that  before  food  packages  can 
be  delineated,  a  thorough  review  of  all 
pertinent  literature  must  be  made  in 
order  to  specify  these  necessary  nutri¬ 
ents  and  consider  the  variety  of  foods 
which  supply  these  nutrients.  Also, 
the  Department  is  considering  delin¬ 
eating  more  food  packages  to  provide 
packages  which  are  more  appropriate 
for  each  category  of  participants. 

Finally,  the  foods  must  be  subjected 
to  close  scrutiny  as  they  pertain  to  nu¬ 
tritional  benefits,  market  availability, 
wide  participants  acceptability,  nutri¬ 
tional  education  message  presented, 
and  cost.  In  addition,  the  law  states 
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that  the  levels  of  fat,  sugar  and  salt 
must  be  appropriate  for  the  target 
population.  All  these  factors  are  to  be 
taken  into  consideration  when  the 
food  packages  are  developed. 

The  complexity  of  the  issue  requires 
great  care  in  analyzing  each  individual 
part  as  it  relates  to  the  whole  issue. 
Thus,  it  has  been  decided  that  the  por¬ 
tion  of  the  regulations  pertaining  to 
the  Food  Package,  §  246.8,  will  be 
issued  in  approximately  a  month  as  a 
proposed  rule. 

Nutrition  Education 

Section  246.9  of  the  proposal  de¬ 
scribes  requirements  for  providing  nu¬ 
trition  education  to  WIC  Program  par¬ 
ticipants.  The  section  explains  the 
general  requirements,  the  broad  goals, 
the  State  agency  and  local  agency  re¬ 
sponsibilities,  and  requirements  con¬ 
cerning  participant  contacts. 

The  Department  strongly  endorses 
and  supports  nutrition  education  at  all 
levels  of  Program  administration- 
local,  State  and  Federal.  Participants 
benefit  greatly  from  the  foods  and  im¬ 
proved  nutrition  they  are  provided 
through  the  Program.  In  fetuses,  in¬ 
fants  and  children  this  nutrition  is 
particularly  critical  because  it  provides 
the  foundation  for  sound  minds  and 
bodies  that  will  endure  for  a  lifetime. 
However,  the  Department  is  acutely 
aware  of  the  necessity  of  encouraging 
participants  to  take  part  in  health 
services  and  in  nutrition  education. 
Teaching  parents  and  children  the  im¬ 
portance  of  preventive  health  care  and 
of  proper  nutrition  will  provide  them 
with  the  knowledge  needed  to  main¬ 
tain  good  health  after  they  leave  the 
Program.  Furthermore,  it  will  provide 
them  with  the  tools  to  educate  ex¬ 
tended  family  members  and  future 
generations  who  have  not  had  or  will 
not  have  the  opportunity  to  experi¬ 
ence  the  health  service  and  nutrition 
benefits  associated  with  the  WIC  Pro¬ 
gram. 

The  nutrition  education  provisions 
in  the  proposal  have  been  substantial¬ 
ly  strengthened  and  expanded  over 
current  regulations.  Since  the  passage 
of  Pub.  L.  94-105  and  the  subsequent 
publication  of  the  final  regulations, 
certain  inadequacies  have  been  discov¬ 
ered  and  the  need  for  further  clarifica¬ 
tion  has  become  apparent.  The  need 
for  more  emphasis  on  nutrition  educa¬ 
tion  under  the  WIC  Program  has  been 
continually  encouraged,  and  numerous 
recommendations  have  been  made  by 
a  variety  of  sources— through  testimo¬ 
ny  at  Congressional  hearings,  from  re¬ 
ports  from  State  and  local  agencies, 
and  from  the  general  public. 

The  FY  1977  Report  of  the  National 
Advisory  Council  on  Maternal.  Infant 
and  Fetal  Nutrition  mandated  by  Pub. 
L.  94-105  emphasized  “that  nutrition 


education  efforts  must  be  an  integral 
part  of  health  care.” 

Valuable  input  wras  received  from 
the  Advisory  Panel  on  Nutrition  Edu¬ 
cation  that  met  in  Washington,  D.C., 
in  September  1978,  to  explore  alterna¬ 
tives  and  recommend  standards  for  nu¬ 
trition  education  under  the  new  legis¬ 
lation,  which  was  pending  at  the  time. 
The  Advisory  Panel  was  comprised  of 
representatives  from  State  and  local 
WIC  agencies  and  several  advocacy 
groups,  and  FNS  staff. 

Based  on  the  volume  of  input  from 
persons  involved  with  the  WIC  Pro¬ 
gram  at  all  levels  as  well  as  public  in¬ 
terest  groups,  the  following  require¬ 
ments  are  proposed  for  nutrition  edu¬ 
cation. 

The  wording  in  Pub.  L.  95-627  is  in¬ 
tended  to  strengthen  nutrition  educa¬ 
tion  as  a  benefit  of  the  WIC  Program 
rather  than  something  that  is  secohd- 
ary  in  the  Program.  The  assurance 
that  nutrition  education  is  to  be  pro¬ 
vided  to  participants  at  no  cost  is  man¬ 
dated  in  the  new  law,  as  well  as  the  re¬ 
quirement  that  nutrition  education 
bear  a  practical  relationship  to  the 
cultural  preferences  of  individual  par¬ 
ticipants.  The  requirement  of  inclu¬ 
sion  of  information  on  how  partici¬ 
pants  can  select  food  for  themselves 
and  their  families  is  a  recommenda¬ 
tion  of  the  Advisory  Panel.  The  De¬ 
partment  concurs  that  this  would  be 
valuable,  pertinent  training  for  WIC 
participants. 

The  proposal  completely  revises  the 
current  regulations  with  respect  to 
State  agency  responsibilities  due  to 
overall  reorganization  and  incorpora¬ 
tion  of  many  of  the  Advisory  Panel’s 
recommendations.  The  proposals  for 
State  agency  responsibilities  are  de¬ 
scribed  below.  It  should  be  noted  that 
State  agencies  may  provide  nutrition 
education  using  their  own  staff  or 
many  use  other  contractual  arrange¬ 
ments  to  provide  such  training. 

Pub.  L.  95-627  mandates  that  the 
State  agency  shall  provide  training  to 
persons  providing  nutrition  education. 
The  Advisory  Panel  wished  to  specify 
that  in-service  training  and  instruction 
techniques  should  be  provided  to  local 
agency  staffs.  They  felt  the  State 
agency  could  thereby  ensure  that 
proper  training  and  techniques  were 
being  utilized  by  local  staffs.  Because 
the  Department  agrees,  such  a  provi¬ 
sion  has  been  included  in  the  proposal. 
However,  this  is  not  to  include  degree 
work  at  universities  or  colleges. 

The  Advisory  Panel  also  recom¬ 
mended  that  the  State  agency  identify 
or  develop  resource  and  educational 
materials  for  local  agencies.  The  Advi¬ 
sory  Panel  felt  that  circumstances  at 
times  dictate  such  assistance  to  local 
agencies  if  they  are  unable  to  develop 
their  own  educational  materials  and 
modules,  or  do  not  have  adequate 


equipment  such  as  audio-visuals.  The 
Department  concurs  with  the  Advisory 
Panel  on  the  State  agency’s  providing 
this  service  to  the  local  agency  when 
needed.  In  addition,  the  new  law  man¬ 
dates  that  nutrition  education  is  to  be 
administered  in  languages  other  than 
English  as  cultural  needs  dictate. 

Pub.  L.  95-627  further  mandates 
that  the  State  agency  may  provide  nu¬ 
trition  education  to  pregnant,  postpar¬ 
tum,  and  breastfeeding  women  and  to 
parents  or  caretakers  of  infants  and 
children  enrolled  at  local  agencies  op¬ 
erating  the  Program,  who  do  not  par¬ 
ticipate  in  the  Program.  The  proposal 
contains  a  provision  allowing  States  to 
provide  nutrition  education  and  mate¬ 
rials  to  non-participants  through 
group  training  sessions  and  to  provide 
nutrition  education  materials  to  these 
persons. 

The  Act  also  mandates  that  each 
State  agency  annually  evaluate  nutri¬ 
tion  education,  and  that  such  evalua¬ 
tion  include  the  views  of  participants 
concerning  the  effectiveness  of  the  nu¬ 
trition  education  they  have  received. 
The  proposal  makes  development  of 
an  evaluation  plan  a  State  agency  re¬ 
sponsibility. 

The  Advisory  Panel  recommended  a 
team  approach  to  the  State  agency's 
responsibility  for  monitoring  local  nu¬ 
trition  education  activities.  It  was 
their  intent  to  involve  other  State  ad¬ 
ministrative  personnel,  as  well  as  the 
nutritionist,  in  monitoring  the  local 
agency’s  nutrition  education  activities. 
This  would  provide  additional  input 
from  different  perspectives  at  the 
State  level  and  result  in  a  more  thor¬ 
ough  monitoring  process.  Further¬ 
more,  this  would  encourage  all  key 
State  personnel  to  become  more 
knowledgeable  about,  and  involve 
themselves  in,  all  aspects  of  Program 
operations.  The  Department  concurs 
with  the  Advisory  Panel’s  recommen¬ 
dation  and  has  included  language  in 
the  proposed  regulations  to  encourage 
the  use  of  a  team  approach  to  moni¬ 
toring. 

The  regulations  relating  to  the  re¬ 
sponsibilities  of  the  local  agency  have 
also  been  rewritten  due  to  overall  reor¬ 
ganization  and  incorporate  the  Adviso¬ 
ry  Panel’s  recommendations.  It  is  pro¬ 
posed  that  local  agency  responsibilities 
include  the  changes  described  below. 

In  accordance  with  Pub.  L.  95-627, 
the  local  agency  may  provide  group 
nutrition  education  sessions  to  preg¬ 
nant,  postpartum,  and  breastfeeding 
women  and  to  parents  or  caretakers  of 
infants  and  children  participating  in 
local  agency  services  other  than  WIC 
even  though  such  persons  do  not  par¬ 
ticipate  in  the  Program. 

Another  new  requirement  is  the  de¬ 
velopment  of  an  annual  local  agency 
•nutrition  education  plan.  This  is  a  rec¬ 
ommendation  of  both  the  Advisory 
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Panel  and  the  Department.  It  is  felt 
that  the  plan  requirement  would  ac¬ 
complish  certain  objectives.  First,  the 
local  agencies  would  be  required  to 
analyze  their  particular  needs  and  cir¬ 
cumstances  and  would  be  able  to  com¬ 
municate  these  ideas  to  the  State 
agency.  Second,  local  agencies  would 
be  responsible  for  and  could  be  held 
accountable  for,  the  formulation  and 
follow-through  of  such  designs.  For  in¬ 
clusion  in  this  plan,  the  Advisory 
Panel  recommended  a  nutrition  educa¬ 
tion  need  assessment  in  terms  of  staff, 
resources,  and  available  facilities. 
They  also  recommended  that  the  local 
agency  draw  up  a  nutrition  education 
budget,  as  well  as  plans  for  in-service 
training  for  personnel,  and  describe  a 
system  for  integrating  the  services  of 
community  resources.  The  Advisory 
Panel’s  local  nutrition  education  plans 
recommendation  also  included  a  list¬ 
ing  of  local  agency  goals  and  action 
plans.  The  Department  concurs  with 
these  recommendations  concerning 
local  agency  nutrition  education  plans, 
for  the  reasons  described  above  and 
has  included  implementing  provisions 
in  the  proposal. 

The  entire  portion  of  the  nutrition 
education  regulations  dealing  with  the 
number  of  participant  contacts  repre¬ 
sents  a  significant  change  from  cur¬ 
rent  regulations.  Both  the  Advisory 
Panel  on  Nutrition  Education  and  the 
Panel  on  Performance  Standards  and 
Sanctions,  proposed  that  all  adult  par¬ 
ticipants  and  parents  of  caretakers  of 
infant  and  child  participants  be  pro¬ 
vided  at  least  two  nutrition  education 
contacts  per  certification.  The  con¬ 
tacts  would  be  based  on  the  nutrition 
education  need  category  of  each  par¬ 
ticipant,  ranging  from  least  critical  to 
most  critical.  The  Advisory  Panel  on 
nutrition  education  recommended 
three  categories  of  nutrition  education 
contacts— basic,  secondary,  and  high 
risk.  Under  the  proposal,  all  partici¬ 
pants  would  be  provided  the  basic  con¬ 
tact  at  least  once  per  certification 
period,  and  then,  either  the  secondary 
or  the  high-risk  contact,  dependent 
upon  individual  needs.  The  three  cate¬ 
gories  of  nutrition  education  are  ex¬ 
plained  as  follows: 

The  basic  contact  requirements  in¬ 
clude  an  explanation  of  the  partici¬ 
pant’s  nutritional  risk  condition  and 
ways  to  achieve  an  adequate  diet:  the 
importance  of  the  supplemental  foods 
being  consumed  by  the  participant:  an 
explanation  of  the  Program  as  a  sup¬ 
plemental  rather  than  total  food  pro¬ 
gram;  information  on  the  nutritional 
value  of  the  supplemental  foods;  and 
an  explanation  of  the  importance  of 
health  care. 

The  Advisory  Panel  defined  a  sec¬ 
ondary  contact  as  one  administered  a 
minimum  of  once  per  certification  and 
aimed  at  the  participant’s  particular 


needs  as  a  member  of  a  specific  target 
group;  for  example,  pregnant  women, 
breastfeeding  women,  postpartum 
women,  infants,  and  children.  Nutri¬ 
tion  education  discussions  during  this 
type  of  contact  could  include  the  rela¬ 
tionship  of  diet  to  health;  current  con¬ 
sumer  and  nutritional  issues  such  as 
consumption  of  foods  containing  high 
levels  of  fat,  sugar  and  salt;  and  the 
benefits  of  consuming  a  variety  of 
foods  including  those  not  provided  by 
the  Program.  The  Advisory  Panel  felt 
that  once  developed,  the  nutrition 
education  program  for  these  partici¬ 
pants  could  be  carried  out  by  parapro- 
fessionals  or  nutrition  aides,  leaving 
the  nutritionist  free  to  concentrate  on 
the  high-risk  participants. 

The  third  type  of  contact  defined  by 
the  Advisory  Panel  is  nutrition  educa¬ 
tion  for  the  WIC  participant  at  high 
nutritional  risk.  In  this  category,  the 
proposal  states  that  in  addition  to  dis¬ 
cussing  the  topics  included  in  the  sec¬ 
ondary  contact  category,  the  nutri¬ 
tionist  would  develop  as  recommended 
by  the  Advisory  Panel,  individual  care 
plans  for  the  high-risk  persons.  The 
Panel  also  felt  that  individuals  who 
are  not  at  high  nutritional  risk  could 
also  be  provided  with  an  individual 
care  plan,  if  they  so  requested. 

The  proposed  regulations  do  not 
intend  that  participants  be  required  to 
attend  nutrition  education  classes  or 
else  be  denied  the  food  package.  The 
Department  believes  it  was  not  Con¬ 
gressional  intent  to  deny  individual 
participants  the  benefit  of  supplemen¬ 
tal  foods  for  failure  to  attend  or  to 
participate  in  nutrition  education. 
Rather,  the  Department  believes  each 
State  and  local  agency  must  make  all 
reasonable  efforts  to  provide  nutrition 
education.  The  proposed  regulations 
reflect  this  position. 

Minor  revisions  have  also  been  pro¬ 
posed  in  the  organization  of  this  sec¬ 
tion  on  nutrition  education  as  com¬ 
pared  to  the  section  in  the  current  reg¬ 
ulations.  These  revisions  have  been 
made  to  improve  clarity  and  readabi¬ 
lity. 

Food  Delivery  System 

Section  246.10  of  the  proposal  ex¬ 
plains  the  requirements  for  the  State 
agency’s  system  or  systems  for  deliver¬ 
ing  supplemental  foods  to  partici¬ 
pants.  The  section  explains  the  gener¬ 
al  delivery  system  requirements,  the 
State  agency  responsibilities,  and  the 
specific  requirements  for  retail  pur¬ 
chase,  home  delivery,  or  direct  distri¬ 
bution  systems. 

The  food  delivery  system  provisions 
in  the  proposal  have  not  been  substan¬ 
tially  changed  from  current  regula¬ 
tions  although  several  significant  revi¬ 
sions  have  been  made  and  some  points 
have  been  clarified.  There  has  been 
very  little  public  comment  in  regard  to 
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the  current  food  delivery  system  re¬ 
quirements  with  the  exception  of  the 
provision  concerning  providing  supple¬ 
mental  food  free  of  charge  to  partici¬ 
pants  and  the  provision  concerning 
written  agreements  with  each  food 
vendor  authorized  to  accept  WIC  food 
instruments.  Compliance  with  the  re¬ 
quirement  that  food  delivery  systems 
be  uniform  has  required  more  time 
than  anticipated  at  the  time  current 
regulations  were  published.  However. 
Amendment  No.  2  to  the  current  regu¬ 
lations  extended  the  time  allowed  for 
compliance  and  expressed  the  Depart¬ 
ment’s  intent  to  grant  individual 
States  extensions  based  on  presenta¬ 
tion  of  a  reasonable  schedule  for  final 
compliance.  Therefore,  the  proposal 
retains  the  requirements  for  uniform 
delivery  systems. 

The  proposal  also  retains  the  re¬ 
quirement  that  supplemental  foods  be 
provided  free  of  charge  to  partici¬ 
pants.  The  legislation  now  specifies 
that  supplemental  foods  be  provided 
at  no  cost. 

Although  there  has  been  consider¬ 
able  discussion  between  the  Depart¬ 
ment  and  various  State  agencies  re¬ 
garding  the  current  regulatory  re¬ 
quirement  for  written  agreements 
with  food  vendors,  the  Fiscal  Year 
1979  State  Plans  of  Program  Oper¬ 
ation  and  Administration  indicate  that 
all  States  have  either  complied  or  are 
in  the  process  of  complying  with  this 
provision.  Therefore,  because  some 
form  of  agreement  is  necessary  to  pro¬ 
vide  a  legal  and  binding  contract  be¬ 
tween  State  agencies  and  food  vendors 
and  because  all  States  are  either  in  or 
near  compliance  with  the  current  reg¬ 
ulations  we  have  retained  unchanged 
the  provision  in  current  regulations 
mandating  written  agreements  with 
all  food  vendors  authorized  by  the 
State  agency  to  accept  WIC  food  in¬ 
struments. 

The  following  changes  from  current 
regulations  have  been  made  in  the 
proposal  concerning  food  delivery 
system. 

In  order  to  emphasize  the  require¬ 
ment,  a  specific  paragraph  in  the 
opening  portion  of  the  section  now 
states  that  supplemental  foods  must 
be  provided  to  participants  free  of 
charge. 

In  accordance  with  a  suggestion 
made  by  the  Advisory  Panel  on  Nutri¬ 
tion  Education,  language  has  been  in¬ 
cluded  in  the  section  indicating  that 
food  vendors  should  receive  WIC  Pro¬ 
gram  nutrition  education  material  in 
addition  to  other  guidelines  concern¬ 
ing  supplemental  foods  and  Program 
operations.  The  Department  under¬ 
stands  that  some  areas  already  provide 
nutrition  education  information  to 
food  vendors  and  the  Department  be¬ 
lieves  the  provision  of  such  informa¬ 
tion  will  be  beneficial  to  program  oper- 
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ations.  Increasing  the  food  vendor’s 
understanding  of  the  Program  goals 
and  the  relationship  of  nutrition  to 
health  will  increase  the  food  vendor's 
support  of  the  Program  and  his  efforts 
to  comply  fully  with  Program  require¬ 
ments. 

It  has  been  clarified  that  a  food  ven¬ 
dor’s  disqualification  from  participa¬ 
tion  in  any  other  FNS  program  shall 
be  grounds  for  a  review  of  that  ven¬ 
dor’s  operation  of  the  WIC  Program. 

In  regard  to  procedures  to  control 
participant  abuse,  language  has  been 
included  to  assure  that  knowing  and 
deliberate  submission  of  false  informa¬ 
tion  to  obtain  benefits  is  considered 
Program  abuse  and  subjects  persons 
involved  to  appropriate  sanctions. 

The  provision  prohibiting  issuance 
of  supplemental  foods  for  use  in  insti¬ 
tutions  has  also  been  clarified  specifi¬ 
cally  to  prohibit  use  by  residents  of  in¬ 
stitutions. 

The  proposal  retains  provisions  for 
the  mailing  of  food  instruments  to 
participants  under  certain  circum¬ 
stances. 

In  regard  to  the  list  of  items  which 
must  appear  on  the  face  of  the  food 
instrument,  the  proposal  adds  a  re¬ 
quirement  that  the  food  instrument 
have  a  printed  list  of  the  brand  names 
of  foods  authorized  for  purchase 
under  the  program.  For  purposes  of 
compliance,  this  list  may  be  on  either 
side  of  the  food  instrument  as  long  as 
the  face  of  the  food  instrument  indi¬ 
cates  where  the  list  is  located.  The 
purpose  of  including  this  list  on  food 
instruments  is  to  facilitate  identifica¬ 
tion  of  authorized  foods  for  both  the 
participant  and  the  vendor.  At  least 
one  food  from  each  major  food  group, 
however,  must  be  listed  and,  where 
possible,  more  than  one  brand  name 
should  be  provided. 

Provision  has  been  made  in  the  pro¬ 
posal  to  allow  State  agencies  to  reim¬ 
burse  food  vendors  for  food  instru¬ 
ments  submitted  after  the  expiration 
date  if  the  total  value  of  expired  food 
instruments  is  $200  or  less.  It  is  pro¬ 
posed  that  reimbursement  for  expired 
food  instruments  in  excess  of  $200  be 
approved  by  the  FNS  Regional  Office. 
The  Department  believes  this  revision 
will  eliminate  some  of  the  delays  now 
created  by  restricting  approval  for  all 
reimbursement  of  expired  food  instru¬ 
ments  to  FNS.  The  proposed  $200 
limit  on  the  delegation  of  authority  to 
the  State  agency  is  consistent  with  a 
similar  delegation  for  other  FNS  food 
programs. 

In  addition  to  the  current  regulatory 
requirement  that  written  agreements 
be  made  with  more  than  one  food 
vendor  in  each  local  agency  service 
area  it  is  proposed  that  State  agencies 
be  required  to  enter  into  written 
agreement  with  at  least  three  food 
vendors  in  each  clinic  service  area  to 


assure  participant  convenience  in  ob¬ 
taining  supplemental  foods. 

The  Department  proposes  that 
States  authorize  as  many  food  vendors 
as  necessary  to  assure  convenience  to 
participants  in  obtaining  supplemental 
foods.  The  Department  further  pro¬ 
poses  that,  at  a  minimum,  more  than 
three  food  vendors  per  clinic  service 
area  be  authorized  to  accept  food  in¬ 
struments  unless  the  State  agency  de¬ 
termines  that  lack  of  retail  outlets 
prevents  compliance  with  the  mini¬ 
mum  requirement  in  a  local  agency 
service  area.  In  view  of  the  precarious 
health  or  nutritional  status  of  persons 
eligible  for  the  Program  and  in  view  of 
the  inherent  difficulties  in  travelling 
for  a  pregnant  or  breastfeeding 
woman  or  a  parent  with  young  chil¬ 
dren,  the  Department  believes  partici¬ 
pant  convenience  must  be  a  primary 
consideration  in  determining  the 
number  of  stores  to  be  authorized  to 
accept  food  instruments. 

Minor  revisions  have  been  proposed 
in  the  organization  of  this  section  as 
compared  to  the  section  in  current 
regulations.  These  revisions  were 
made  to  improve  clarity  and  readabi¬ 
lity. 

Financial  Management  Systems 

Section  246.11  of  the  proposal  ex¬ 
plains  the  requirements  for  the  State 
agency’s  financial  management 
system.  It  includes  requirements  for 
disclosure  of  expenditures,  reporting, 
recording  expenditures,  prompt  pay¬ 
ment  for  costs,  identification  of  obli¬ 
gated  funds,  resolution  of  audit  find¬ 
ings,  use  of  minority  owned  banks,  rec¬ 
onciliation  of  food  instruments,  inden- 
tification  of  unredeemed  food  instru¬ 
ments,  transfer  of  cash,  and  monitor¬ 
ing  of  local  agency  financial  manage¬ 
ment  procedures. 

This  section  of  the  current  regula¬ 
tions  contains  a  requirement  that 
State  agencies  compare  current  and 
projected  funding  needs  and  develop 
cost  data  that  identify  trends  for 
future  budget  planning  and  program 
funds  control.  That  requirement  was 
deleted  from  this  section  of  the  pro¬ 
posal  and  was  revised  and  relocated  in 
§  246.4,  State  Agency  Plan  of  Program 
Operation  and  Administration. 

It  should  be  noted  that  the  require¬ 
ments  for  reconciliation  of  food  instru¬ 
ments  and  for  identification  of  unre¬ 
deemed  food  instruments  have  been 
retained  in  this  proposal.  Although 
these  requirements  have  in  the  past 
been  the  subject  of  discussion  between 
the  Department  and  several  State 
agencies,  the  State  Plans  for  Fiscal 
year  1979  clearly  indicate  that  all 
States  have  complied  with  or  are  in 
the  process  of  complying  with  the  re¬ 
quirements.  Furthermore,  the  Depart¬ 
ment  continues  to  consider  both  re- 
quirments  essential  to  accurate  Pro¬ 


gram  accountability.  Any  other  re¬ 
structuring  of  this  secion  is  strictly  for 
purposes  of  clarification. 

Program  Costs 

Section  246.12  of  the  proposal  de¬ 
scribes  the  costs  allowable  for  reim¬ 
bursement  under  the  Program.  The 
section  is  divided  into  a  general  part 
stating  that  food  and  operational  or 
administrative  costs  are  allowable  and 
a  specific  part  listing  examples  of  al¬ 
lowable  cost  items. 

To  incorporate  provisions  in  Pub.  L. 
95-627,  the  proposal  contains  some  sig¬ 
nificant  points  which  are  not  included 
in  current  regulations.  Also,  the  provi¬ 
sions  in  current  regulations  concern¬ 
ing  the  operational  and  administrative 
funding  formula  based  on  25  percent 
of  food  costs  have  been  deleted  from 
the  formula  since  Pub.  L.  95-627  no 
longer  includes  such  a  requirement. 
The  Pub.  L.  95-627  provisions  concern¬ 
ing  operational  and  administrative 
funds  have  been  included  in  the  pro¬ 
posal  under  the  section  concerning 
Distribution  of  Funds.  The  following 
changes  from  current  regulations  have 
been  made  to  incorporate  provisions  in 
Pub.  L.  95-627. 

The  portion  of  the  section  concern¬ 
ing  the  allowability  of  costs  for  nutri¬ 
tion  education  activities  has  been  re¬ 
vised  and  expanded.  The  proposal  in¬ 
cludes  the  requirements  of  Pub.  L.  95- 
627  mandating  that  at  least  one-sixth 
of  the  funds  expended  by  each  State 
agency  for  administrative  cost  be  used 
for  nutrition  education.  As  in  Pub.  L. 
95-627,  however,  the  proposal  allows 
State  agencies  to  request  to  spend  less 
than  one-sixth  of  their  administrative 
expenditures  on  nutrition  education  if 
such  request  documents  that  an  equiv¬ 
alent  amount  of  funds  from  all  com¬ 
bined  sources,  including  Program 
funds  will  be  used. 

Because  of  the  one-sixth  funding 
mandate  in  Pub.  L.  95-627,  it  is  neces¬ 
sary  for  the  proposal  to  provide  exam¬ 
ples  of  costs  which  may  be  credited 
toward  the  set-aside.  The  proposal  also 
states  which  costs  may  not  be  consid¬ 
ered  nutrition  education  for  purposes 
of  determining  compliance  with  the 
one-sixth  funding  requirement.  The 
proposal  allows  costs  related  to  the 
specific  nutrition  education  require¬ 
ments  in  Pub.  L.  95-627  to  be  consid¬ 
ered  part  of  the  one-sixth  set-aside. 
Such  costs  are  costs  related  to:  individ¬ 
ual  or  group  educational  sessions  with 
participants:  the  provision  of  nutrition 
education  materials;  training  persons 
providing  nutrition  education;  evalua¬ 
tions  of  nutrition  education  including 
the  collection  of  participant  views; 
mailing  nutrition  education  materials; 
monitoring  nutrition  education;  the 
development  of  the  nutrition  educa¬ 
tion  portions  of  the  State  Plan.  The 
cost  of  dietary  assessments  for  the 
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purpose  of  certification  and  the  costs 
of  prescribing  and  issuing  supplemen¬ 
tal  foods  may  not  be  considered  costs 
related  to  nutrition  education.  Al¬ 
though  these  are  certainly  a  part  of 
the  nutrition  services  of  the  Program, 
the  definition  of  nutrition  education 
in  Pub.  L.  95-627  is  restrictive.  To  ac¬ 
commodate  the  provisions  of  the  law, 
the  proposal  limits  nutrition  education 
to  those  activities  which  are  distinct 
and  separate  efforts  to  help  partici¬ 
pants  understand  the  importance  of 
nutrition  to  health. 

The  portion  of  the  section  concern¬ 
ing  the  allowability  of  costs  for  non¬ 
expendable  medical  equipment  has 
been  revised  to  reflect  the  authoriza¬ 
tions  provided  in  Pub.  L.  95-627.  As 
stated  in  the  law,  the  costs  of  purchas¬ 
ing  centrifuges,  measuring  boards, 
spectophotometers,  and  scales  used  for 
determining  eligibility  are  allowable. 
The  proposal,  however,  requires  that 
anticipated  purchases  which  exceed 
limits  set  by  FNS  must  be  submitted 
to  FNS  for  approval  prior  to  expendi¬ 
ture. 

Since  Pub.  L.  95-627  allows  the  pur¬ 
chase  of  certain  non-expendable  items 
of  medical  equipment,  the  portion  of 
this  section  in  the  current  regulations 
prohibiting  the  allowability  of  cost  for 
non-expendable  medical  equipment 
has  been  deleted  from  the  proposal. 

Program  Income 

Section  246.13  of  the  proposal  de¬ 
scribes  the  requirements  for  State 
agency  handling  of  Program  income 
which  results  from  interest  earned  on 
Program  funds,  proceeds  from  the  sale 
of  property,  and  royalties  received 
from  copyrights  and  patents. 

The  proposal  retains  the  provisions 
of  the  regulations  currently  in  effect. 

Distribution  of  Funds 

Section  246.14  of  the  proposal  pre¬ 
scribes  the  procedures  for  the  distribu¬ 
tion  of  Program  funds  between  FNS 
and  the  State  agencies  and  between 
the  State  agencies  and  local  agencies. 
The  section  contains  provisions  de¬ 
scribing  general  requirements  on  the 
use  of  funds,  the  allocation  basis  for 
funds  given  to  State  agencies  and  the 
allocation  basis  for  funds  to  local 
agencies. 

Several  changes  from  current  regu¬ 
lations  have  been  made  in  the  propos¬ 
al  to  incorporate  provisions  of  Pub.  L. 
95-627.  The  following  changes  are  in 
the  proposed  regulations. 

As  in  Pub.  L.  95-627,  the  proposal 
states  that  FNS  will  allocate  funds  to 
the  States  on  the  basis  of  a  formula 
determined  by  the  Department. 
Copies  of  the  Department’s  funding 
proposals  may  be  obtained  from  FNS. 
The  proposal  states  that,  as  allowed 
by  Pub.  L.  95-627,  up  to  one-half  of 
one  percent  of  sums  appropriated  for 


each  fiscal  year,  not  to  exceed 
$3,000,000,  shall  be  used  by  the  De¬ 
partment  for  Program  evaluations  and 
pilot  projects.  Guidelines  for  the  use 
of  these  evaluations  and  pilot  project 
funds  will  be  published  in  the  near 
future,  and  after  publication  copies 
may  be  received  from  FNS. 

In  regard  to  the  distribution  of 
funds  between  State  agencies  and  local 
agencies,  the  proposal  contains  several 
specific  provisions  to  incorporate  re¬ 
quirements  in  Pub.  L.  95-627.  State 
agencies  are  required  to  forward  in  ad¬ 
vance  those  administrative  funds 
which  a  local  agency  may  need  to  suc¬ 
cessfully  begin  Program  operations.  In 
cases  where  funds  are  advanced  to  a 
local  agency,  the  proposal  requires 
States  to  ensure  the  local  agency  has 
sufficient  funds  to  cover  the  estimated 
monthly  disbursement  needs. 

In  accordance  with  Pub.  L.  95-627, 
the  amount  of  funds  distributed  to 
local  agencies  for  administrative  costs 
shall,  under  the  proposal,  be  deter¬ 
mined  on  the  basis  of  a  formula  devel¬ 
oped  by  the  State  agency  in  coopera¬ 
tion  with  a  representative  sample  of 
local  agencies.  At  a  minimum,  the  pro¬ 
posal  requires  that  the  formula  for 
the  allocation  of  local  agency  adminis¬ 
trative  funds  take  into  consideration 
factors  such  as:  staffing  needs;  case¬ 
load  levels:  salary  scales:  necessary 
certification  equipment:  needs  for  bi¬ 
lingual  services:  special  needs  of  mem¬ 
bers  of  populations:  population  densi¬ 
ty  or  a  population  that  resides  in  a 
rural  area;  and,  available  funding 
sources  other  than  the  Program. 

Redistribution  of  Funds 

Section  246.15  of  the  proposal  de¬ 
scribes  the  conditions  under  which  the 
Department  may  adjust,  withhold  and 
redistribute  Program  funds  to  State 
agencies. 

The  proposal  retains  the  provisions 
in  this  section  of  current  regulations 
and  adds  a  paragraph  to  clarify  the 
following:  Upon  reaching  a  determina¬ 
tion  that  a  State  agency  has  failed, 
without  good  cause,  to  properly  ad¬ 
minister  the  Program  or  has  failed  to 
carry  out  its  State  Plan,  FNS  may 
withhold  such  amounts  of  the  State 
agency’s  administrative  funds  as  FNS 
deems  appropriate. 

Records  and  Reports 

Section  246.16  of  the  proposal  enu¬ 
merates  the  reporting  requirements 
State  agencies  must  meet  and  specifies 
that  all  records  must  be  retained  for  a 
minimum  of  three  years.  The  proposal 
specifies  that  the  reporting  and  reten¬ 
tion  requirements  pertain  to  informa¬ 
tion  about  food  delivery  systems:  fi¬ 
nancial  operations;  food  instrument  is¬ 
suance  and  redemption;  equipment 
purchases  and  inventory:  certification 
procedures;  nutrition  education;  and 


civil  rights  and  fair  hearing  proce¬ 
dures.  Other  issues  addressed  in  this 
section  are  the  audit  acceptability  of 
reports,  the  certification  of  reports, 
and  the  Department’s  use  of  reports  to 
monitor  State  compliance  with  goals 
set  forth  in  the  State  Plan. 

The  requirements  of  this  proposal 
are  identical  to  those  set  forth  in  cur¬ 
rent  regulations. 

Closeout  Procedures 

Section  246.17  of  the  proposal  re¬ 
quires  State  agencies  to  liquidate  all 
obligations  before  final  closure  of  a 
fiscal  year  grant  and  to  submit  pre¬ 
liminary  and  final  closeout  reports  for 
each  fiscal  year.  Also  proposed  in  this 
section  are  the  procedures  State  agen¬ 
cies  must  follow  when  they  are  termi¬ 
nated  from  participation  in  the  Pro¬ 
gram.  Such  termination  may  occur 
when  the  State  agency  has  failed  to 
comply  with  Program  requirements  or 
when  the  State  agency  and  FNS  agree 
that  continuation  would  not  produce 
beneficial  results  commensurate  with 
the  further  expenditure  of  funds. 

There  are  no  revisions  or  new  re¬ 
quirements  imposed  upon  State  agen¬ 
cies  in  this  section.  All  proposed  re¬ 
quirements  are  currently  in  effect  as 
required  by  the  current  regulations 
and  by  the  amendment  published  in 
the  Federal  Register  on  June  2,  1978. 
(43  FR  23983).  That  amendment  pro¬ 
vided  State  agencies  a  time  limit  of 
120  days  past  the  end  of  the  fiscal 
year,  for  the  purpose  of  submitting  a 
final  fiscal  year  closeout  report. 

Procurement  and  Property 
Management  Standards 

Section  246.18  of  the  proposal  de¬ 
scribes  the  requirements  State  agen¬ 
cies  must  follow  when  using  Program 
funds  to  procure  food  in  bulk  lots,  sup¬ 
plies,  equipment  or  services.  Also  set 
forth  in  this  section  are  the  responsi¬ 
bilities  of  the  State  agencies  to  settle 
all  contractual  issues  arising  out  of 
procurements  and  to  observe  specific 
standards  in  utilizing  or  disposing  of 
property  acquired  with  Program 
funds.  This  proposal  retains  the  re¬ 
quirements  of  current  regulations  with 
no  revisions. 

Claims  and  Penalties 

Section  246.19  of  the  proposal  pre¬ 
scribes  the  procedures  and  penalties  to 
be  invoked  if  FNS  determines  Program 
funds  have  been  misused  or  otherwise 
diverted  from  Program  purposes.  The 
section  contains  provisions  regarding 
claims  against  State  agencies  and  re¬ 
garding  penalties  such  as  jail  sen¬ 
tences  or  fines  against  persons. 

The  portion  of  this  section  in  the 
proposal  concerning  claims  has  been 
retained  unchanged  from  current  reg¬ 
ulations. 
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The  portion  of  this  section  in  the 
proposal  concerning  penalties  is  a 
direct  quote  from  Pub.  L.  95-627  with 
the  exception  of  wording  changes  nec¬ 
essary  to  make  the  law  provisions 
apply  to  the  proposal. 

Management  Evaluations  and 
Reviews 

Section  246.20  of  the  proposal  re¬ 
quires  the  establishment  of  a  system 
to  assess  the  accomplishment  of  Pro¬ 
gram  objectives.  The  section  contains 
provisions  related  to  FNS  responsibil¬ 
ities  and  to  State  agency  responsibil- 
,  ities. 

In  accordance  with  the  provision  of 
Pub.  L.  95-627  which  requires  the  De¬ 
partment  to  set  standards  for  proper, 
efficient,  and  effective  Program  ad¬ 
ministration,  this  section  of  the  pro¬ 
posal  outlines  specific  standards  to  be 
evaluated  during  Program  reviews.  As 
also  provided  in  Pub.  L.  95-627,  this 
section  of  the  proposal  sets  forth  a 
sanction  procedure  for  non-compliance 
with  the  specified  standards.  The  law 
and  the  proposal  grants  FNS  authori¬ 
ty  to  withhold  State  agency  operation¬ 
al  and  administrative  funds  for  failure 
to  comply  with  Program  requirements. 
If  corrective  action  is  taken  within  the 
fiscal  year,  withheld  funds  will  be  re¬ 
turned  to  the  State  agency. 

The  performance  standards  and 
sanctions  set  forth  in  this  section  of 
the  proposal  were  developed  on  the 
basis  of  the  recommendations  made  by 
the  Advisory  Panel  on  Program  Per¬ 
formance  Standards  and  Sanctions.  In 
particular,  the  panel  suggested  that  a 
minimum  number  of  standards  in  key 
areas  of  Program  operations  be  select¬ 
ed.  The  standards  set  forth  certain  re¬ 
quirements  in  the  Program  operation 
areas  of  food  issuance,  program  ac¬ 
countability,  financial  management, 
certification,  nutrition  education,  and 
program  administration. 

The  following  changes  have  been 
made  from  current  regulations  in  the 
portion  of  the  proposal  concerning 
FNS  responsibilities. 

FNS  is  required  to  annually  review 
each  State  agency.  If  non-compliance 
with  Program  standards  is  disclosed. 
FNS  shall  withhold  State  operational 
and  administrative  funds.  However, 
prior  to  withholding  funds,  FNS  is  re¬ 
quired  to  invoke  a  series  of  warning 
procedures.  If  compliance  is  achieved 
before  the  end  of  the  fiscal  year  in 
which  funds  were  withheld,  the  with¬ 
held  funds  shall  be  restored  to  the 
State.  If  compliance  is  not  achieved, 
the  funds  revert  to  FNS. 

The  deficiencies  listed  in  the  propos¬ 
al  which  will  result  in  the  implementa¬ 
tion  of  the  sanction  procedure  include: 

( 1 )  payments  to  vendors  being  delayed 
past  the  60  days  specified  in  the  Food 
Delivery  section  of  the  proposal;  (2) 
reviews  being  conducted  in  less  than 
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10  percent  of  the  vendors  in  the  Pro¬ 
gram;  (3)  late  submission  of  more  than 
10  percent  of  the  monthly  and  annual 
reports  required  each  fiscal  year  in  the 
Reports  and  Records  section  of  the 
proposal;  (4)  failure  to  individually 
reconcile  at  least  95  percent  of  the 
food  instruments  issued  in  a  three 
month  period;  (5)  improper  comple¬ 
tion  of  more  than  5  percent  of  partici¬ 
pant  certification  records;  and  (6)  va¬ 
cancies  for  more  than  nine  months  in 
staff  positions  required  in  the  Admin¬ 
istration  section  of  the  proposal. 

To  measure  the  extent  of  the  defi¬ 
ciencies  FNS  is  required  to  make  on¬ 
site  reviews  of  State  and  local  agen¬ 
cies. 

The  responsibilities  of  the  State 
agencies  in  this  section  of  the  proposal 
remained  unchanged  from  current  reg¬ 
ulations  with  two  exceptions.  In  addi¬ 
tion  to  the  requirement  for  an  annual 
review  of  each  local  agency  a  mini¬ 
mum  of  20  percent  of  the  clinics  under 
each  local  agency  must  be  annually  re¬ 
viewed.  Also,  it  is  specified  that  on-site 
visits  must  be  made  to  at  least  10  per¬ 
cent  of  the  retail  outlets  required  to 
be  annually  reviewed. 

The  Department  believes  the  above 
stated  standards  are  the  minimum 
necessary  to  assure  proper,  efficient, 
and  effective  Program  administration. 

Audits 

Section  246.21  of  the  proposal  sets 
forth  procedures  for  conducting  Pro¬ 
gram  audits.  The  provision  in  the  sec¬ 
tion  concern  Federal  access  to  infor¬ 
mation,  State  agency  response  require¬ 
ments,  corrective  action,  and  State 
sponsored  audits. 

One  significant  change  was  made  in 
this  section  of  the  proposal  from  cur¬ 
rent  regulations.  The  portion  of  the 
section  concerning  scope  and  frequen¬ 
cy  of  State  sponsored  audits  has  been 
revised  to  reflect  a  recent  amendment 
to  A- 102.  The  proposal  requires  that 
State  sponsored  audits  be  conducted  in 
accordance  with  the  provisions  of  At¬ 
tachment  G  of  A-102.  Allowance  is 
made,  however,  for  FNS  to  request  a 
State  sponsored  audit  of  the  Program, 
if  FNS  reviews  of  operations  indicate 
that  there  are  questionable  financial 
management  procedures  in  the  State 
agency  operation  of  the  Program. 

The  references  in  this  section  of  cur¬ 
rent  regulations  to  descriptions  neces¬ 
sary  for  inclusion  in  the  State  Plan 
have  been  moved  to  the  section  of  the 
proposal  concerning  State  Plans. 

Investigations 

Section  246.22  of  the  proposal  sets 
forth  the  Department’s  authority  to 
investigate  any  allegation  of  noncom¬ 
pliance  with  these  regulations  and 
FNS  guidelines  or  instructions.  The 
section  has  provisions  regarding  the 
Department’s  authority  to  investigate 
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and  assuring  confidentially  of  the  in¬ 
vestigation  records. 

Nondiscrimination 

Section  246.23  of  the  proposal  sets 
forth  the  prohibition  against  discrimi¬ 
nation  under  the  Program.  The  sec¬ 
tion  has  been  expanded  to  cite  specific 
laws  on  nondiscrimination  and  to  in¬ 
clude  prohibitions  against  discrimina¬ 
tion  on  the  basis  of  age  or  handicap.  It 
should  be  noted  that  section  also  con¬ 
tains  requirements  for  non-English 
staff  or  interpreters  as  well  as  for  ma¬ 
terials  where  necessary  and  the  ad¬ 
dress  to  which  complaints  should  be 
submitted. 

Fair  Hearing  Procedures  for 
Participants 

Section  246.24  of  the  proposal  sets 
forth  the  procedures  for  conducting 
fair  hearings.  The  section  contains 
provisions  on  participant  notification 
of  rights  and  on  the  minimum  proce¬ 
dures  which  must  be  included  in  the 
State  agency’s  fair  hearing  process. 

Although  the  Act  does  not  require 
any  specific  changes  to  the  existing 
fair  hearing  regulations  for  partici¬ 
pants,  to  clarify  and  improve  upon  the 
current  requirements  the  proposal 
makes  the  following  revisions  or  addi¬ 
tions. 

The  proposed  regulations  establish  a 
90-day  minimum  time  period  in  which 
State  agencies  must  accept  requests 
for  fair  hearings.  This  time  period  is 
proposed  to  afford  aggrieved  individ¬ 
uals  an  adequate  amount  of  time  to 
decide  to  file  a  request.  A  longer  time 
period  is  not  proposed  because  appeals 
may  concern  medical  conditions  which 
may  well  have  changed  after  the  90- 
day  limit.  If  a  participant  files  a  re¬ 
quest  within  the  90-day  appeal  request 
period,  benefits  will  be  continued,  or 
reinstated  if  they  were  terminated 
prior  to  receipt  of  the  request.  Bene¬ 
fits  should  continue  until  the  hearing 
official  reaches  a  decision  which  up¬ 
holds  the  agency  action. 

For  purposes  of  clarification,  the 
proposal  sets  forth  the  circumstances 
under  which  a  State  agency  can  deny 
or  dismiss  a  request  for  a  hearing. 
Paragraphs  are  also  proposed  to  clari¬ 
fy  the  hearing  official’s  responsibil¬ 
ities  and  the  applicant’s  rights  during 
the  hearing  procedure. 

The  proposal  specifies  that  fair 
hearing  decisions  must  comply  with 
Federal  law,  regulation  or  policy  and 
must  be  factually  based  on  the  hear¬ 
ing  record.  Although  this  is  current 
policy,  it  is  not  clearly  stated  in  the 
current  regulations.  Lastly,  a  state¬ 
ment  has  been  added  to  clarify  that  in 
addition  to  a  decision  being  reached 
within  45  days,  benefits  must  also 
begin  or  be  reinstated  within  that  time 
frame  if  the  hearing  is  decided  in 
favor  of  the  appellant. 
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Administrative  Appeal  of  State 
Agency  Decisions 

Section  246.25  of  the  proposal  sets 
forth  the  requirements  for  State  agen¬ 
cies  to  provide  appeal  procedures  to 
agencies  or  food  vendors  aggrieved  by 
State  agency  actions.  Besides  the 
statement  of  the  requirement,  the  sec¬ 
tion  specifies  the  minimum  procedures 
which  must  be  included  in  the  State 
agency’s  appeal  process. 

Although  only  minor  revisions  from 
current  regulations  were  made  in  this 
section,  several  significant  points  were 
clarified.  In  response  to  public  com¬ 
ment  received  since  the  publication  of 
current  regulations,  the  proposed  reg¬ 
ulations  have  been  expanded  to  clarify 
that  the  State  agency  shall  provide 
hearings  upon  request  not  only  when 
applications  for  participation  in  the 
Program  are  denied,  but  also  when 
participation  is  teminated  or  when 
contracts  are  not  renewed  by  the  State 
agency  or  for  any  other  State  agency 
action.  A  sentence  has  also  been  added 
to  require  the  State  agency  to  provide 
advance  notice  of  the  forthcoming 
hearing  to  all  parties  involved,  to  pro¬ 
vide  them  sufficient  time  to  prepare 
for  the  hearing. 

Miscellaneous  Provisions 

Section  246.26  sets  forth  numerous 
provisions  indirectly  related  to  pro¬ 
gram  operations.  The  section  has  pro¬ 
visions  on:  prohibiting  program  bene¬ 
fits  from  being  considered  income  in 
other  programs;  reserving  FNS  right 
to  use  program  information;  restric¬ 
tions  regarding  use  of  medical  records; 
disclosure  of  program  information; 
and  contacting  FNS  regional  offices. 

The  proposed  provisions  are  un¬ 
changed  from  current  requirements 
with  two  exceptions— update  the  ad¬ 
dress  for  the  FNS  Mountain  Plains 
Regional  Office,  and  require  that  each 
State  and  local  agency  have  a  copy  of 
the  State  Procedure  Manual  for  public 
inspection. 

The  current  WIC  Program  regula¬ 
tions  will  remain  in  full  force  and 
effect  until  the  proposal  is  revised  in 
response  to  comments  received  and 
final  regulations  are  published. 

The  proposed  structure  of  Part  246 
reads  as  follows: 

PART  246 — SPECIAL  SUPPLEMENTAL  FOOD 
PROGRAMS  FOR  WOMEN,  INFANTS  AND 
CHILDREN 

Sec. 

246.1  General  purpose  and  scope. 

246.2  Definitions. 

246.3  Administration. 

246.4  State  Agency  Plan  of  Program  Oper¬ 
ation  and  Administration. 

246.5  Selection  of  local  agencies. 

246.6  Agreements  with  local  agencies. 

246.7  Certification. 

246.8  Supplemental  foods  [Reserved]. 

-  246.9  Nutrition  education. 

246.10  Food  delivery  system. 


Sec. 

246.11  Financial  management  system. 

246.12  Program  costs. 

246.13  Program  income. 

246.14  Distribution  of  funds. 

246.15  Redistribution  of  funds. 

246.16  Records  and  reports. 
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Authority:  Child  Nutrition  Amendments 

of  1978.  Pub.  L.  95-627,  92  Stat.  3603  et  seq. 

§  246.1  General  purpose  and  scope. 

(a)  Purpose.  This  part  specifies  the 
policies  and  prescribes  the  regulations 
for  the  Special  Supplemental  Food 
Program  for  Women,  Infants  and 
Children  (WIC  or  Program),  carried 
out  by  the  U.S.  Department  of  Agri¬ 
culture  USDA)  under  section  17  of  the 
Child  Nutrition  Act  of  1966,  as  amend¬ 
ed.  Section  17  states  in  part  that  the 
Congress  finds  that  substantial  num¬ 
bers  of  pregnent,  postpartum  and 
breastfeeding  women,  infants  and 
young  children  from  families  with  in¬ 
adequate  income  are  at  special  risk 
with  respect  to  their  physical  and 
mental  health  by  reason  of  inadequate 
nutrition  or  health  care,  or  both.  The 
purpose  of  the  Program  is  to  provide 
supplemental  foods  and  nutrition  edu¬ 
cation  through  local  agencies  to  eligi¬ 
ble  persons.  The  Program  shall  serve 
as  an  adjunct  to  good  health  care, 
during  critical  times  of  growth  and  de¬ 
velopment,  in  order  to  prevent  the  oc¬ 
curence  of  health  problems  and  im¬ 
prove  the  health  status  of  these  per¬ 
sons. 

(b)  Scope.  Section  17  authorizes  pay¬ 
ment  of  cash  grants  to  State  agencies 
which  administer  the  Program 
through  public  health  or  service  agen¬ 
cies  or  private,  nonprofit  agencies  of 
States,  or  Indian  tribes,  or  IHS  service 
units. 

As  set  forth  in  this  part,  supplemen¬ 
tal  foods  and  nutrition  education  are 
provided  to  pregnant,  pastpartum  and 
breastfeeding  women,  infants  and  chil¬ 
dren  from  families  with  inadequate 
income  determined  by  a  competent 
professional  authority  to  be  at  nutri¬ 
tional  risk. 

§  246.2  Definitions. 

For  the  purpose  of  this  part  and  all 
contracts,  guidelines,  instructions, 
forms  and  other  documents  related 
hereto,  the  term: 

“Affirmative  Action  Plan"  means 
the  State  agency  plan  for  initiation  or 
expansion  of  the  Program  within  the 


State’s  jurisdiction  in  accordance  with 
Section  246.4  of  the  regulations. 

“A-102’’  means  Office  of  Manage¬ 
ment  and  Budget  Circular  No.  A-102, 
which  establishes  uniform  standards 
for  the  administration  of  grants  to 
State  and  local  governments. 

“A-110”  means  Office  of  Manage¬ 
ment  and  Budget  Circular  A-110, 
which  sets  forth  uniform  administra¬ 
tive  requirements  for  grants  and 
agreements  with  institutions  of  higher 
education,  hospitals  and  other  non¬ 
profit  organizations. 

“Breastfeeding  women"  means 
women  up  to  one  year  postpartum 
who  are  breastfeeding  infants. 

“Categorical  Ineligibility”  means 
persons  who  do  not  meet  the  defini¬ 
tion  of  pregnant  women,  breastfeeding 
women,  postpartum  women,  or  infants 
or  children. 

“Certification”  means  the  use  of  cri¬ 
teria  and  procedures  to  assess  and  doc¬ 
ument  each  applicant’s  eligibility  for 
the  Program. 

“Children”  means  persons  who  have 
had  their  first  birthday  but  have  not 
yet  attained  their  fifth  birthday. 

“Clinic”  means  a  facility  where  par¬ 
ticipant  are  certified. 

“Competent  professional  authority” 
means  physicians,  nutritionists,  regis¬ 
tered  nurses,  dietitians,  or  State  or 
local  medically  trained  health  offi¬ 
cials,  or  persons  designated  by  physi¬ 
cians  of  State  or  local  medically 
trained  health  officials,  in  accordance 
with  standards  prescribed  in  §  246.7  of 
this  part,  as  being  competent  profes¬ 
sionally  to  evaluate  nutritional  risk. 

“Department",  U.S.  Department  of 
Agriculture. 

“Dual  participation”  means  simulta¬ 
neous  participation  in  the  Program  in 
more  than  one  local  agency,  or  partici¬ 
pation  in  the  Program  and  in  the  Com¬ 
modity  Supplemental  Food  Program  (7 
CFR  part  247)  during  the  same  period 
of  time. 

“Family”  means  a  group  of  related 
or  nonrelated  individuals  who  are  not 
residents  of  an  institution  but  who  are 
living  together  as  one  economic  unit. 

“Fiscal  year”  means  the  period  of  12 
calendar  months  beginning- October  1 
of  any  calendar  year  and  ending  Sep¬ 
tember  30  of  the  following  calendar 
year. 

“FMC  74-4”  means  Federal  Manage¬ 
ment  Circular  74-4  which  sets  forth 
principles  and  standards  for  determin¬ 
ing  costs  applicable  to  grants  and  con¬ 
tracts. 

“FNS”  means  the  Food  and  Nutri¬ 
tion  Service  of  the  U.S.  Department  of 
Agriculture. 

"Food  costs”  means  the  acquisition 
cost  of  the  supplemental  foods  pro¬ 
vided  to  State  or  local  agencies  or  to 
participants,  whichever  receives  the 
foods  first.  Food  costs  shall  not  exceed 
the  vendor’s  customary  price. 
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"Pood  delivery  system”  means  the 
method  used  by  State  and  local  agen¬ 
cies  to  provide  supplemental  foods  to 
participants. 

"Pood  instrument”  means  a  voucher, 
check,  coupon  or  other  document 
which  is  used  by  a  participant  to 
obtain  supplemental  foods. 

"Health  services”  means  ongoing, 
routine  pediatric  and  obstetic  care 
such  as  infant  and  child  care,  and  pre¬ 
natal  and  postpartum  examinations. 

"IHS”  means  the  Indian  Health 
Service  of  the  U.S.  Department  of 
Health,  Education  and  Welfare. 

"Income  poverty  guidelines”  means 
the  income  standards  prescribed  annu¬ 
ally  by  the  Secretary  for  reduced  price 
school  meals  under  Section  9  of  the 
National  School  Lunch  Act,  which  ii 
95  percent  in  excess  of  the  Secretary’* 
guidelines. 

"Infants”  means  persons  under  one 
year  of  age. 

"Local  agency”  means  a  public 
health  or  service  agency  or  a  private, 
nonprofit  health  or  service  agency 
which  provides  health  services,  either 
directly  or  through  contract  in  accord¬ 
ance  with  §  246.5  of  the  regulations. 
Tiie  term  shall  include  an  IHS  service 
unit,  an  Indian  tribe,  band,  or  group 
recognized  by  the  Department  of  the 
Interior  or  an  intertribal  council,  or 
group  that  is  an  authorized  repre¬ 
sentative  of  Indian  tribes,  bands,  or 
groups  recognized  by  the  Department 
of  the  Interior,  which  operates  a 
health  clinic  or  is  provided  health 
services  by  an  IHS  service  unit. 

"Members  of  populations”  means 
persons  with  a  common  special  need 
that  do  not  necessarily  reside  in  a  spe¬ 
cific  geographic  area,  such  as  off-reser¬ 
vation  Indians  or  migrant  families. 

"Nonprofit  agency”  means  a  private 
agency  which  is  exempt  from  income 
tax  under  the  Internal  Revenue  Code 
of  1954,  as  amended. 

"Nutrition  education”  means  individ¬ 
ual  or  group  educational  sessions  and 
the  provision  of  information  and  ma¬ 
terials  designed  to  improve  health 
status,  achieve  positive  change  in  di¬ 
etary  habits,  and  emphasize  relation¬ 
ships  between  nutrition  and  health,  all 
in  keeping  with  the  individual’s  per¬ 
sonal.  cultural,  and  socioeconomic 
preferences. 

"Nutritional  risk"  means  one  or 
more  of  the  following: 

( 1 )  For  a  pregnant  woman— 

(i)  Detrimental  or  abnormal  nutri¬ 
tional  conditions  detectable  by  bio¬ 
chemical  or  anthropometric  measure¬ 
ments  such  as  anemia  or  abnormal 
weight  gain; 

(ii)  Other  documented  nutritionally 
related  medical  conditions  such  as  tox¬ 
emia,  diabetes,  vitamin  and  mineral 
deficiencies,  lead  poisoning,  hypogly¬ 
cemia  alcoholism  or  drug  addiction; 


(iii)  Dietary  deficiencies  that  impair 
or  endanger  health;  and 

(iv)  Conditions  which  predispose 
persons  to  inadequate  nutritional  pat¬ 
terns  or  nutritionally  related  medical 
conditions  such  as  a  history  of  alcohol¬ 
ism  and  drug  addiction,  history  of  dif¬ 
ficult  pregnancy,  mental  retardation, 
chronic  infections,  pregnancy  within 
two  years  of  onset  of  menses  of  over 
35  years,  or  conception  prior  to  10 
months  postpartum. 

(2)  For  a  breastfeeding  woman— 

(i)  Detrimental  or  abnormal  nutri¬ 
tional  conditions  detectable  by  bio¬ 
chemical  or  anthropometric  measure¬ 
ments  such  as  anemia,  underweight,  or 
obesity; 

(ii)  Other  documented  nutritionally 
related  medical  conditions  such  as  dia¬ 
betes,  hypoglycemia,  vitamin  and  min¬ 
eral  deficiencies,  and  alcoholism  or 
drug  abuse; 

(iii)  Dietary  deficiencies  that  impair 
or  endanger  health; 

(iv)  Conditions  which  predispose 
persons  to  inadequate  nutritional  pat¬ 
terns  or  nutritionally  related  medical 
conditions,  such  as  history  of  alcohol¬ 
ism  and  drug  abuse,  mental  retarda¬ 
tion  or  chronic  infections. 

(v)  Breastfeeding  an  infant  which 
meets  the  nutritional  risk  criteria  in 
paragraph  (4)  below. 

(3)  For  postpartum  women— 

(i)  Detrimental  or  abnormal  nutri¬ 
tional  conditions  detectable  by  bio¬ 
chemical  or  anthropometric  measure¬ 
ments  such  as  anemia,  obesity  and  un¬ 
derweight; 

(ii)  Other  documented  nutritionally 
related  medical  conditions,  such  as 
diabetes,  hypoglycemia,  and  vitamin 
and  mineral  deficiencies; 

(iii)  Dietary  deficiencies  that  impair 
or  endanger  health;  and 

(iv)  Conditions  which  predispose 
persons  to  inadequate  nutritional  pat¬ 
terns  or  nutritionally  related  medical 
conditions,  such  as  a  history  of  alco¬ 
holism  and  drug  abuse,  or  chronic  in¬ 
fections. 

(4)  For  infants— 

(i)  Detrimental  or  abnormal  nutri¬ 
tional  conditions  detectable  by  bio¬ 
chemical  or  anthropometric  measure¬ 
ments  such  as  finemia  or  phenylketon¬ 
uria  (PKU),  abnormal  pattern  of 
growth  including  obesity  or  stunting 
or  a  birth  weight  of  2500  grams  or  less; 

(ii)  Other  documented  nutritionally 
related  medical  conditions,  such  as 
diabetes,  hypoglycemia,  vitamin  and 
mineral  deficiencies,  and  failure  to 
thrive; 

(iii)  Dietary  deficiencies  that  impair 
or  endanger  health; 

(iv)  Conditions  which  predispose 
persons  to  inadequate  nutritional  pat¬ 
terns  or  nutritionally  related  medical 
conditions,  such  as  chronic  infections, 
instestinal  parasites,  pyloric  stenosis,  a 
history  of  sibling  failure  to  thirve,  or 


infant  of  an  alcoholic,  mentally  re¬ 
tarded  or  drug  addicted  mother;  and 

(v)  Status  as  an  infant  (up  to  six 
months  of  age)  of  a  mother  who  either 
was  a  participant  during  pregnancy  or 
who  was  in  nutritional  risk  during 
pregnancy  because  of  detrimental  or 
abnormal  nutritional  conditions  de¬ 
tectable  by  biochemical  or  anthropo¬ 
metric  measurements  or  other  docu¬ 
mented  nutritionally  related  medical 
conditions. 

(5)  For  a  child— 

(i)  Detrimental  or  abnormal  nutri¬ 
tional  conditions  detectable  by  bio¬ 
chemical  or  anthropometric  measure¬ 
ments  such  as  anemia  or  abnormal 
pattern  or  growth  including  under¬ 
weight,  obesity  or  stunting; 

(ii)  Other  documented  nutritionally 
related  medical  conditions  such  as  dia¬ 
betes,  hypoglycemia,  vitamin  and  min¬ 
eral  deficiencies: 

(iii)  Dietary  deficiencies  that  impair 
or  endanger  health;  and 

(iv)  Conditions  which  predispose 
persons  to  inadequate  nutritional  pat¬ 
terns  or  nutritionally  related  medical 
conditions  such  as  chronic  infections, 
intestinal  parasites,  physical  anoma¬ 
lies  which  preclude  proper  ingestion  of 
food,  such  as  cerebral  palsy  or  cleft 
palate. 

“Operational  and  administrative 
costs”  means  those  direct  and  indirect 
costs,  exclusive  of  food  costs,  which 
State  and  .local  agencies  determine  to 
be  necessary  to  support  Program  oper¬ 
ations.  Such  costs  include,  but  are  not 
limited  to,  the  cost  of  Program  admin¬ 
istration.  monitoring,  auditing,  nutri¬ 
tion  education,  start-up,  outreach,  cer¬ 
tification  and  developing  and  printing 
food  instruments. 

“Participants”  means  pregnant 
women,  breastfeeding  women,  postpar¬ 
tum  women,  infants  and  children  who 
are  receiving  supplemental  foods  or 
food  instruments  under  the  Program. 

“Participation”  means  the  number 
of  persons  for  whom  supplemental 
foods  or  food  instruments  have  been 
issued  for  the  reporting  period. 

“Plan  of  Program  Operation  and  Ad¬ 
ministration  (State  Plan)”  means  the 
document  that  describes  the  manner 
in  which  the  State  agency  intends  to 
implement  and  operate  all  aspects  of 
Program  administration  within  its  ju¬ 
risdiction  in  accordance  with  §  246.4. 

“Postpartum  women”  means  women 
up  to  six  months  after  termination  of 
pregnancy. 

“Pregnant  women”  means  women 
determined  to  have  one  or  more  fe¬ 
tuses  in  utero. 

“Program”  means  the  Special  Sup¬ 
plemental  Food  Program  for  Women, 
Infants  and  Children  (WIC)  author¬ 
ized  by  Section  17  of  the  Child  Nutri¬ 
tion  Act  of  1966,  as  amended. 

“SFPD”  means  the  Supplemental 
Food  Programs  Division  of  the  Food 
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and  Nutrition  Service  of  the  U.S.  De¬ 
partment  of  Agriculture. 

“Secretary”  means  the  Secretary  of 
Agriculture. 

“State”  means  any  of  the  fifty 
States,  the  District  of  Columbia,  the 
commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American 
Samoa,  Northern  Marianas  and  the 
Trust  Territory  of  the  Pacific  Islands. 

“State  agency”  means  the  health  de¬ 
partment  or  comparable  agency  of 
each  State.  It  can  also  mean  an  Indian 
tribe,  band  or  group  recognized  by  the 
Department  of  the  Interior,  or  an  in¬ 
tertribal  council  or  group  which  is  an 
authorized  representative  of  Indian 
tribes,  bands  or  groups  recognized  by 
the  Department  of  the  Interior  and 
which  has  an  ongoing  relationship 
with  such  tribes,  bands  or  groups  for 
other  purposes  and  has  contracted 
with  them  to  administer  the  Program; 
or  the  appropriate  area  office  of  the 
IHS. 

“Supplemental  foods”  [Reserved] 

§  246.3  Administration. 

(a)  Delegation  to  FNS.  Within  the 
Department,  FNS  shall  act  on  behalf 
of  the  Department  in  the  administra¬ 
tion  of  the  Program.  Within  FNS, 
SFPD  and  the  Regional  Offices  are  re¬ 
sponsible  for  Program  administration. 
FNS  will  provide  assistance  to  State 
and  local  agencies  and  evaluate  all 
levels  of  Program  operations  to  assure 
that  the  goals  of  the  Program  are 
achieved  in  the  most  effective  and  effi¬ 
cient  manner  possible. 

(b)  Delegation  to  State  agency.  The 
State  agency  is  responsible  for  the  ef¬ 
fective  and  efficient  administration  of 
program  operations  within  its  jurisdic¬ 
tion  and  shall  administer  the  Program 
in  accordance  with  the  requirements 
of  this  part,  A-110,  A-102,  FMC  74-4, 
and  FNS  guidelines  and  instructions. 
The  State  agency  shall  provide  gui- 
danace  to  local  agencies  on  all  aspects 
of  Program  operations. 

(c)  Agreement  and  State  Plan.  Each 
State  agency  desiring  to  administer 
the  Program  shall  annually  submit  a 
State  Plan  and  enter  into  a  written 
agreement  with  the  Department  for 
the  administration  of  the  Program  in 
the  jurisdiction  of  the  State  agency  in 
accordance  with  the  provisions  of  this 
part. 

(d)  State  staffing  standards.  Each 
State  agency  shall  assure  that  suffi¬ 
cient  staff  is  available  to  administer  an 
efficient  and  effective  Program  includ¬ 
ing  the  functions  of  nutrition  educa¬ 
tion,  certification,  monitoring,  fiscal 
reporting,  food  delivery,  and  training. 
Each  State  agency  as  a  minimum 
shall,  based  on  the  previous  fiscal 
year’s  particpation  as  of  June,  have 
the  following  levels: 

(1)  A  State  agency  shall  employ  a 
full-time  equivalent  (FTE)  administra- 
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tor  when  the  monthly  participation 
level  exceeds  1,500  participants. 

(2)  A  State  agency  shall  employ  at 
least  one  full  time  equivalent  (FTE) 
program  specialist  for  each  additional 
5,000  participants.  These  program  spe¬ 
cialists  should  be  utilized  for  providing 
technical  assistance,  monitoring  ven¬ 
dors,  reviewing  local  agencies,  train¬ 
ing,  nutritional  services  and  fiscal 
management. 

(3)  For  nutrition  related  services, 
one  full  time  nutritionist,  named  as 
State  WIC  Nutrition  Coordinator, 
when  the  prticipation  is  above  500,  or 
minimum  of  a  half-time  professional 
with  a  participation  of  less  than  500. 
The  State  WIC  Nutrition  Coordinator 
shall  meet  the  following  qualifica¬ 
tions: 

(i)  Hold  a  Master’s  degree  with  em¬ 
phasis  in  Community  Nutrition,  Public 
Health  Nutrition,  or  Nutrition  Educa¬ 
tion.  Request  for  exception  may  be  sub¬ 
mitted  to  FNS  for  approval. 

(ii)  Have  at  least  three  years  pro¬ 
gressively  responsible  administrative 
experience  in  education,  social  service, 
maternal  and  child  health,  public 
health,  or  clinical  dietetics. 

(iii)  Special  skills  recommended  in¬ 
clude:  a  knowledge  of  nutrition;  ad¬ 
ministrative  experience;  program  de¬ 
velopment  skills  and  evaluation  skills; 
education  background  and  skills  in  the 
development  of  educational  and  train¬ 
ing  resource  materials;  community 
action  experience;  counseling  skills; 
and  experience  in  participant  advoca¬ 
cy. 

(4)  The  State  agency  shall  also 
assure  for  the  delivery  of  nutrition 
education  to  participants  and  for  suffi¬ 
cient  qualified  staff  consisting  of  pro¬ 
fessionals  and  paraprofessionals. 

(5)  The  State  agency  shall  enforce 
hiring  practices  which  comply  with 
the  nondiscrimination  criteria  set 
forth  in  §  246.23(a),  and  the  hiring  of 
minority  staff  is  encouraged. 

(e)  Delegation  to  local  agency.  The 
agency  shall  provide  Program  benefits 
to  participants  in  the  most  effective 
and  efficient  manner,  and  shall 
comply  with  this  part,  A-102,  A-110, 
FMC  74-4  and  State  agency  and  FNS 
guidelines  and  instructions. 

§  246.4  State  Agency  Plan  of  Program  Op¬ 
eration  and  Administration. 

(a)  Requirements.  Each  year  by 
August  15  the  State  agency  shall 
submit  to  FNS  for  approval  a  State 
Plan  for  the  following  fiscal  year.  FNS 
shall  provide  written  approval  or 
denial  of  a  completed  State  Plan  or 
amendment  within  30  days  of  receipt. 
Within  15  days  after  FNS  receives  an 
incomplete  Plan,  FNS  shall  notify  the 
State  agency  that  additional  informa¬ 
tion  is  needed  to  complete  the  Plan. 
Any  disapproval  shall  be  accompanied 
by  a  statement  of  the  reasons  for  the 
disapproval.  Approval  of  the  Plan  by 
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FNS  is  a  prerequisite  to  the  payment 
of  funds  to  the  State  agency  for  Pro¬ 
gram  operations.  The  Plan  and  all 
amendments  shall  be  signed  by  the 
Chief  Health  Officer  of  the  State 
agency  or  equivalent.  The  State  Plan 
shall  provide  the  following: 

(1)  The  names  and  addresses  of  the 
local  agencies  which  are  currently  op¬ 
erating  or  are  expected  to  operate 
during  the  fiscal  year,  the  area  or  pop¬ 
ulation  served  by  each  local  agency, 
the  number  of  clinics  of  each  local 
agency  and  an  estimate  of  the  number 
of  potentially  eligible  persons. 

(2)  A  map  identifying  the  areas  and 
populations  which  will  be  served  by 
each  local  agency. 

(3)  A  copy  of  the  preapplication 
package  for  local  agencies  which  in¬ 
cludes  eligibility  criteria  for  local 
agencies,  sample  proposals  for  Pro¬ 
gram  operations  in  either  an  urban  or 
rural  setting,  and  a  local  agency  appli¬ 
cation. 

(4)  A  copy  of  the  forms  to  be  used 
for: 

(i)  A  local  agency  application  to  op¬ 
erate  a  local  program; 

(ii)  The  agreement  between  the 
State  agency  and  local  agencies. 

(5)  A  current  Affirmative  Action 
Plan  which  includes  the  following  in¬ 
formation; 

(i)  A  list  of  all  areas  and  a  descrip¬ 
tion  of  special  populations  within  the 
jurisdiction  of  the  State  agency 
ranked  according  to  need.  Areas  and 
special  populations  of  highest  relative 
need  shall  be  those  that  are  deter¬ 
mined,  through  some  method  to  be  de¬ 
veloped  by  the  State  agency,  to  con¬ 
tain  eligible  populations  at  greatest 
nutritional  risk. 

(ii)  A  comprehensive  description  of 
the  method  used  by  the  State  agency 
to  determine  rankings  of  areas  and 
special  population  groups  according  to 
need.  This  description  shall  include 
discussion  and  justification  of  criteria 
used  in  the  ranking  method,  discussion 
and  justification  of  the  relative  impor¬ 
tance  assigned  to  ranking  criteria,  and 
the  actual  data  used  in  the  ranking 
procedure.  Ranking  criteria  used  shall 
be  limited  to  infant  mortality  rates, 
neonatal  mortality  rates,  the  incidence 
oMWtt  birth  weights,  teenage  pregnan¬ 
cies,  Apgar  scores,  the  incidence  of 
poor  prenatal  care,  and  percentage  of 
population  below  poverty  levels  or 
some  other  indicator  of  the  economic 
conditions  of  the  population.  The  se¬ 
lection  of  health-related  measures 
used  as  ranking  criteria  and  the  deter¬ 
mination  of  relative  importance  as¬ 
signed  to  them  in  the  ranking  method 
used  should  be  affected  by  considera¬ 
tion  of  the  relative  specificity  of  the 
measure  to  the  types  of  nutrition  and 
health  related  problems  that  are  in¬ 
tended  to  be  alleviated  by  the  program 
and  the  statistical  reliability  of  the 
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data  used.  Measures  with  relatively 
high  variability  between  years  within 
an  area  or  special  population,  for  ex¬ 
ample,  should  be  used  with  caution  or 
means  should  be  determined  to  derive 
statistics  more  indicative  of  normal 
levels.  Also,  consideration  should  be 
given  to  the  statistical  significance  of 
differences  in  measures  observed 
among  areas  of  special  populations. 
The  greater  the  probability  that  ob¬ 
served  differences  in  a  specific  meas¬ 
ure  are  due  to  random  fluctuations  in 
values  observed,  the  less  should  be  the 
importance  place  on  the  measure  in 
establishing  rankings.  Members  of  spe¬ 
cial  populations  shall  be  given  consid¬ 
eration  in  the  Affirmative  Action 
Plan.  The  Affirmative  Action  Plan 
shall  not  be  approved  by  FNS  unless 
Indian  and  migrant  farmworker  popu¬ 
lations  that  exist  within  the  jurisdic¬ 
tion  of  the  State  agency  are  given  con¬ 
sideration. 

(iii)  The  State  agency  shall  describe 
all  actions  it  will  take  to  identify  po¬ 
tential  local  agencies  in  the  neediest 
one-third  of  all  areas  unserved  or  par¬ 
tially  serviced  and  encourage  such 
agencies  to  implement  or  expand  pro¬ 
gram  operations  within  the  following 
year. 

(iv)  The  State  agency  shall  specify 
which  areas  in  the  Affirmative  Action 
Plan  are  currently  operating  a  Com¬ 
modity  Supplemental  Pood  Program 
and  those  areas  being  served  by  the 
program,  including  which  participant 
priority  categories  in  §  246.7  are  being 
reached. 

(6)  A  copy  of  the  procedure  manual 
developed  by  the  State  agency  for 
guidance  to  local  agencies  in  the  im¬ 
plementation  and  operation  of  the 
Program.  The  manual  shall  include,  as 
a  minimum,  all  aspects  of:  certifica¬ 
tion,  recordkeeping,  nutrition  educa¬ 
tion,  food  delivery  system,  and  expan¬ 
sion  of  services  during  migrant  season. 

(7)  A  detailed  description  of  plans  to 
provide  Program  benefits  to  eligible 
migrant  farmworkers  and  Indians,  in¬ 
cluding  the  procedures  instituted  by 
the  State  agency  to  ensure  that  eligi¬ 
ble  migrant  farmworkers  may,  to  the 
maximum  extent  feasible,  continue  to 
receive  program  benefits  when  they 
enter  the  State  agency's  jurisdiction 
subsequent  to  original  certific?crftJTf  in 
another  Program  jurisdiction. 

(8)  The  outreach  portion  of  the 
State  Plan  shall  include: 

(i)  A  description  of  the  State  agen¬ 
cy's  outreach  program  which  shall  be 
conducted  in  cooperation  with  local 
agencies.  A  description  shall  be  includ¬ 
ed  of  the  actions  taken  to  publicize  the 
availability  of  program  benefits,  in¬ 
cluding  the  eligibility  criteria  and  the 
location  of  local  agencies  operating 
the  Program.  Such  information  shall 
be  publicly  announced,  in  the  form  of 
press  releases  to  all  relevant  media 
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sources,  at  least  on  an  annual  basis.  In 
addition.  State  and  local  agencies  shall 
establish  referral  systems  through 
which  persons  who  are  potentially  eli¬ 
gible  for  the  program  are  referred  to 
the  appropriate  local  agency.  State 
and  local  agencies  shall  contact,  and 
attempt  to  incorporate  into  this  refer¬ 
ral  network,  all  of  the  following  agen¬ 
cies,  offices,  and  organizations  that 
serve  low  income  pregnant,  breastfeed¬ 
ing  and  postpartum  women,  infants,  or 
children  residing  in  WIC  service  areas: 
health  and  medical  organizations,  hos¬ 
pitals  and  clinics,  welfare  and  unem¬ 
ployment  offices,  social  service  agen¬ 
cies,  farmworker  organizations,  Indian 
Tribal  organizations,  religious  and 
community  organizations  in  low 
income  areas  including  community 
action  agencies,  and  other  agencies,  of¬ 
fices  and  organizations  that  deal  with 
significant  numbers  of  potentially  eli¬ 
gible  persons. 

(ii)  State  and  local  agencies  shall 
provide  all  agencies,  organizations  and 
offices  in  the  referral  network  with 
outreach  materials  describing  the  Pro¬ 
gram  and  containing  the  name,  ad¬ 
dress,  and  phone  number  of  local 
agencies.  State  and  local  agencies  shall 
work  with  agencies,  organizations,  and 
offices  in  the  referral  network  to 
assure  that,  to  the  maximum  degree 
possible,  persons  contacting  these 
agencies,  organizations  and  offices 
who  are  potentially  eligible  for  the 
Program  are  informed  of  the  program 
and  referred  to  the  local  agency.  State 
and  local  agencies  shall  provide  these 
agencies,  organizations,  and  offices 
with  any  training  needed  to  assure  the 
referral  system  is  effective. 

(iii)  State  and  local  agencies  shall  ar¬ 
range  a  referral  service  with  agencies 
administering  the  Food  Stamp  Pro¬ 
gram  and  the  Aid  to  Families  with  De¬ 
pendent  Children  Program,  through 
which  WIC  applicants  who  appear  eli¬ 
gible  for  benefits  from  these  programs 
are  informed  of  these  programs,  re¬ 
ferred  to  the  local  welfare  and  food 
stamp  offices  and  provided  the  ad¬ 
dresses  and  phone  numbers  of  these 
local  offices.  Printed  materials  that 
explain  the  Food  Stamp  Program  shall 
be  supplied  by  food  stamp  offices  and 
made  available  to  all  WIC  clinics.  The 
State  Plan  shall  include  a  description 
of  the  State  and  local  actions  to  estab¬ 
lish  and  expand  these  referral  net¬ 
works  including  the  efforts  that  will 
be  taken  to  notify  eligible  members  of 
racial  and  ethnic  minority  groups 
about  the  program. 

(9)  An  estimate  of  participation  for 
the  next  fiscal  year  by  category  of 
women,  infants  and  children. 

(10)  A  description  of  the  methods 
used  to  certify  participants  which 
shall  include  a  list  of  the  specific  nu¬ 
tritional  risk  criteria  which  cites  con- 
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ditions  and  indices  to  be  used  to  deter¬ 
mine  a  persons’s  nutritional  risk. 

(11)  A  plan  for  the  provision  of  nu¬ 
trition  education  for  .the  fiscal  year, 
including  the  procedures  which  shall 
be  used  to  meet  the  special  nutrition 
education  needs  of  migrants  and  Indi¬ 
ans.  The  nutrition  education  portion 
of  the  Plan  shall  include: 

(i)  A  description  of  the  State  nutri¬ 
tion  education  goals; 

(ii)  A  description  of  the  action  plan 
for  achieving  the  goals  including  a 
summary  of  the  resources  and  techni¬ 
cal  assistance  available  to  local  agen¬ 
cies  for  purposes  of  developing  nutri¬ 
tion  education  sessions; 

(iii)  The  plans  for  training  persons 
responsible  for  providing  nutrition 
education  to  participants  and  a  de¬ 
scription  of  the  training  materials  to 
be  used, 

(iv)  The  evaluation  methods  to  be 
used  to  determine  local  agency  compli¬ 
ance  and  to  determine  the  effect  of 
the  lessons  on  participants  including  a 
means  for  obtaining  the  views  of  par¬ 
ticipants  concerning  the  effectiveness 
of  the  nutrition  education  they  have 
received; 

(v)  A  summary  of  the  results  of  the 
nutrition  education  evaluations  con¬ 
ducted  in  the  prior  fiscal  year. 

(12)  A  description  in  detail  of  the 
food  delivery  system  including: 

(i)  A  description  of  all  food  delivery 
systems  to  be  used  by  local  agencies 
under  its  jurisdiction; 

(ii)  The  form  for  the  written  agree¬ 
ment  between  the  food  vendor  and  the 
State  or  local  agency; 

(iii)  A  description  of  the  guidance 
provided  to  food  vendors  concerning 
the  authorized  supplemental  foods 
and  WIC  Program  requirements; 

(iv)  A  description  of  the  State  agen¬ 
cy’s  system  designed  to  limit  food 
vendor  and  participant  abuses  of  the 
Program; 

(v)  Where  food  instruments  are 
used,  p.  facsimile  of  the  food  instru¬ 
ment,  the  system  for  control  and  rec¬ 
onciliation  of  food  instruments,  and 
the  criteria  used  to  approve  the  mail¬ 
ing  of  food  instruments; 

(vi)  The  procedures  used  to  pay  food 
vendors;  and 

(vii)  A  description  of  how  the  State 
agency  assures  that  the  number  of 
food  vendors  serving  an  area  is  ade¬ 
quate. 

(13)  A  plan  for  the  detection  and 
prevention  of  dual  participation 
within  the  jurisdiction  of  the  State 
agency. 

(14)  A  description  of  the  financial 
management  system,  including: 

(i)  A  detailed  breakdown  of  the  pro¬ 
posed  expenditures  among  the  cost 
categories  of  operational  and  adminis¬ 
trative  costs,  nutrition  education  costs, 
and  food  costs; 
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(ii)  A  detailed  description  of  proce¬ 
dures  to  ensure  that  one-sixth  of  the 
State  agency’s  operational  and  admin¬ 
istrative  funds  are  expended  on  nutri¬ 
tion  education,  or  to  document  that 
equivalent  nutrition  education  re¬ 
sources  are  provided  by  other  sources; 
and 

(iii)  A  description  of  the  method 
used  to  allocate  operational  and  ad¬ 
ministrative  funds  among  local  agen¬ 
cies,  the  procedures  used  to  develop 
the  allocation  standards  in  coopera¬ 
tion  with  local  agencies,  and  proce¬ 
dures  for  distributing  operational  and 
administrative  funds,  including  start¬ 
up  funds,  to  local  agencies. 

(15)  A  description  of  the  State 
agency  monitoring  procedures  includ¬ 
ing  the  number  of  on-site  reviews  of 
local  agencies  and  clinics  performed  in 
the  last  full  four  quarters  prior  to  July 
1,  and  the  number  planned  for  the 
coming  fiscal  year. 

(16)  A  description  of  the  State 
agency  audit  procedures,  including: 

(i)  A  description  of  the  scope  and 
frequency  of  audits  of  the  State 
agency  and  local  agencies  and  a  delin¬ 
eation  of  the  procedures  used  that 
assure  audit  examinations  at  reason¬ 
able  frequency.  State  agency  guide¬ 
lines  for  selecting  a  sample  of  grant 
programs  for  audits  should  be  includ¬ 
ed. 

(ii)  A  description  of  the  State  agency 
in  sufficient  detail  to  demonstrate  the 
independence  of  the  audit  organiza¬ 
tion. 

(iii)  The  number  of  local  agencies  in 
which  the  WIC  Program  was  included 
in  the  audit  in  the  last  full  four  quar¬ 
ters,  the  number  of  local  agency  audits 
planned,  and  the  number  of  local 
agencies  to  be  audited  in  the  coming 
fiscal  year  which  will  include  the  WIC 
program  in  the  audit. 

(17)  A  description  of  the  plans  to  co¬ 
ordinate  Program  operations  with  spe¬ 
cial  counseling  services  and  with  other 
programs.  Coordination  shall  include, 
but  not  be  limited  to  services  for 
family  planning,  alcohol  and  drug 
abuse  counseling,  child  abuse  counsel¬ 
ing,  immunization,  penatal  care,  and 
well-child  care.  Coordination  with 
other  programs  shall  include  Pood 
Stamp  Program  (Pub.  L.  95-113),  and 
the  Expanded  Food  and  Nutrition 
Education  Programs  (Pub.  L.  95-113). 

(18)  A  description  of  the  resources 
and  staff  available  to  perform  State 
agency  responsibililties  and  to  assist 
local  agencies  in  Program  operations, 
such  as  any  necessary  supervision,  re¬ 
views,  training  and  guidance. 

(19)  A  description  of  the  steps  taken 
to  comply  with  the  State  Plan  public 
hearing  requirements  and  a  summary 
of  the  public  hearings. 

(20)  A  description  of  the  procedures 
used  to  comply  with  the  nondiscrimi¬ 
nation  requirements  of  Title  VI  of  the 
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Civil  Rights  Act  of  1964  including 
racial  and  ethnic  participation  data 
collection,  public  notification  proce¬ 
dures  and  the  annual  civil  rights  com¬ 
pliance  review  process,  and  with  7 
CPR  Part  15. 

(21)  A  description  of  fair  hearing 
procedures  for  participants  and  the 
administrative  appeal  procedures  for 
local  agencies  and  food  vendors. 

(b)  Public  Hearings.  Not  later  than 
May  31  of  each  year  the  State  agency 
shall  conduct  public  hearings  to 
enable  the  general  public  to  partici¬ 
pate  in  the  development  of  the  State 
Plan.  In  the  case  of  Indian  State  gen- 
cies,  the  public  hearings  shall  be  held 
one  month  prior  to  submission  of  the 
State  Plan  to  an  areawide  Federal 
Planning  office  or  to  FNS. 

(1)  The  hearings  shall  be  accessible 
to  the  public,  and  there  shall  be  suffi¬ 
cient  space  in  the  hearing  room  to  ac¬ 
commodate  the  umber  of  persons  ex¬ 
pected  to  attend;  and 

(2)  The  State  agency  shall  publish 
notice  in  the  media  throughout  the 
State  which  provides  the  time,  place 
and  subject  of  the  hearing  and  invites 
interested  members  of  the  public  to 
participate. 

(3)  The  State  agency  shall  send  let¬ 
ters  of  invitation  at  least  30  days 
before  the  hearing  to  all  local  agencies 
and  those  parties  cited  in  §  246.4(a)(17) 
and  to  those  agencies  referring  poten¬ 
tial  participants. 

(c)  Submission  of  Plan  to  Governor. 
Annually,  by  June  30  all  State  agen¬ 
cies  except  Indian  State  agencies  shall 
submit  the  State  Plan  to  the  Governor 
or  delegated  authority,  for  comment 
as  required  by  Circular  A-95  (38  FR 
37874),  issued  by  the  Office  of  Man¬ 
agement  and  Budget  on  September  13, 
1973.  A  period  of  45  days  from  the 
date  the  Governor  receives  the  State 
Plan  shall  be  allowed  for  comments 
prior  to  submission  to  FNS.  The  com¬ 
ments  shall  be  submitted  with  the 
State  Plan.  If  the  Governor  makes  no 
comment,  a  statement  to  that  effect 
shall  be  attached  to  the  State  Plan. 
Amendments  to  the  State  Plan  need 
not  be  submitted  to  the  Governor 
unless  they  include  a  significant 
change.  Indian  State  agencies  may 
consult  areawide  Federal  planning  of¬ 
fices  in  the  development  of  their  State 
Plan. 

(d)  Amendments.  At  any  time,  the 
State  agency  may  amend  the  State 
Plan  to  reflect  changes  or  budget  in¬ 
creases  requested.  The  State  agency 
shall  submit  the  amendments  to  FNS 
for  approval. 

§  246.5  Selection  of  local  agencies. 

(a)  General.  This  section  sets  forth 
the  procedures  the  State  agency  shall 
perform  in  the  selection  of  each 
agency  which  applies  to  operate  under 
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the  Program  and  in  Program  expan¬ 
sion. 

(b)  Preapplication  package.  The 
State  agency  shall  provide  a  preappli¬ 
cation  package  to  any  interested 
agency  within  15  calendar  days  of  a  re¬ 
quest  for  information  concerning  Pro¬ 
gram  operations. 

(c)  Application  of  local  agencies. 
The  State  agency  shall  require  each 
agency  which  desires  approval  as  a 
local  agency  to  submit  written  applica¬ 
tion  which  contains  sufficient  infor¬ 
mation  to  enable  the  State  agency  to 
make  a  determination  as  to  the  eligi¬ 
bility  of  the  local  agency.  Local  agen¬ 
cies  which  are  subdivisions  of  the 
State  agency  shall  not  be  exempt  from 
this  requirement.  Within  15  days  after 
receipt  of  an  incomplete  application, 
the  State  agency  shall  provide  written 
notification  to  the  applicant  agency  of 
the  additional  information  needed. 
The  State  agency  shall  notify  the  ap¬ 
plicant  agency  in  writing  of  the  ap¬ 
proval  or  denial  of  its  application 
within  30  days  of  receipt  of  a  complet¬ 
ed  application.  The  State  agency  shall 
deny  applications  from  local  agencies 
if  there  are  not  funds  available  for 
Program  initiation  or  expansion. 
These  agencies  shall  be  advised  that 
the  State  agency  is  filing  their  applica¬ 
tion  and  they  will  be  reconsidered  and 
notified  when  funds  become  available. 
When  an  application  is  denied,  the 
State  agency  shall  advise  the  applicant 
agency  of  the  reasons  for  denial  and  of 
the  right  to  appeal  as  set  forth  in 
§  246.25  of  this  part. 

(d) .  Program  initiation  and  expan¬ 
sion.  The  State  agency  shall  meet  the 
following  requirements  concerning 
Program  initiation  and  expansion: 

(1)  The  State  agency  shall  fund  local 
agencies  serving  those  areas  or  special 
populations  most  in  need  first,  in  ac¬ 
cordance  with  their  order  of  priority 
as  listed  in  the  Affirmative  Action 
Plan  described  in  §  246.4.  Expansion  of 
existing  operations  shall  also  be  done 
in  accordance  with  the  Affirmative 
Action  Plan.  The  selection  criteria 
cited  in  paragraph  (e)(1)  of  this  sec¬ 
tion  shall  be  applied  in  each  area  or 
population  before  eliminating  that 
area  from  consideration  and  serving 
the  next  area  or  population.  The  State 
agency  shall  consider  the  participant 
priority  system  in  §  246.7  in  determin¬ 
ing  when  it  is  appropriate  to  move  into 
additional  areas  in  the  Affirmative 
Action  Plan. 

(2)  The  State  agency  shall  provide  a 
written  justification  to  FNS  for  not 
funding  the  highest  priority  area  or 
population  such  as  inability  to  admin¬ 
ister  the  Program,  lack  of  interest  ex¬ 
pressed  for  operating  under  the  Pro¬ 
gram,  or,  for  those  areas  or  special 
populations  which  are  under  consider¬ 
ation  for  expansion  of  an  existing  op¬ 
eration,  a  determination  by  the  State 
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agency  that  there  is  a  greater  need  for 
funding  in  an  area  or  population  not 
operating  the  Program.  The  partici¬ 
pant  priority  system  in  §  246.7  shall  be 
utilized  in  making  this  determination. 

(3)  The  State  agency  may  fund  new 
local  agencies  without  FNS  approval 
as  long  as  the  requirements  of  this 
part  are  met.  The  State  agency  may 
fund  more  than  one  local  agency  to 
serve  the  same  area  or  population,  as 
long  as  more  than  one  local  agency  is 
deemed  necessary  to  serve  the  full 
extent  of  need  in  that  area  or  popula¬ 
tion. 

(4)  The  State  agency  shall  take  all 
reasonable  actions  to  identify  poten¬ 
tial  local  agencies  in  the  neediest  one- 
third  of  all  areas  unserved  or  partially 
served  and  encourage  such  agencies  to 
implement  or  expand  Progarm  oper¬ 
ations  within  the  following  year. 

(e)  Local  agency  priority  system. 
The  State  agency  shall  comply  with 
the  following  requirements  in  the  se¬ 
lection  of  local  agencies. 

(1)  The  State  agency  shall  select 
local  agencies  in  accordance  with  the 
following  priority  system  which  is 
based  on  the  availability  of  health  and 
administrative  services: 

(1)  First  consideration  shall  be  given 
to  a  public  or  private  nonprofit  health 
agency  which  will  provide  health  and 
administrative  services. 

(ii)  Second  consideration  shall  be 
given  to  a  public  or  private  nonprofit 
health  or  service  agency  which  must 
enter  into  a  written  agreement  with 
another  such  agency  for  either  health 
or  administrative  services. 

(iii)  Third  consideration  shall  be 
given  to  a  public  or  private  nonprofit 
health  agency  which  must  enter  into  a 
written  agreement  with  private  physi¬ 
cians,  licensed  by  the  State,  in  order  to 
provide  health  services  to  a  specific 
category  of  participant  women,  infants 
and  children  or  to  participants  not  eli¬ 
gible  for  health  services  at  the  local 
agency  due  to  family  income  which  ex¬ 
ceeds  the  standards  for  health  services 
as  established  by  the  local  agency. 

(iv)  Fourth  consideration  shall  be 
given  to  a  public  or  private  nonprofit 
service  agency  which  must  enter  into  a 
written  agreement  with  private  physi¬ 
cians,  licensed  by  the  State,  to  provide 
health  services. 

(2)  The  State  agency  shall  publish  a 
notice  in  the  media  of  the  area  next  in 
line  according  to  the  Affirmative 
Action  Plan,  unless  the  State  agency 
has  received  an  application  from  a 
public  or  nonprofit  private  health 
agency  which  can  provide  adequate 
health  and  administrative  services. 
The  notice  shall  include  a  brief  expla¬ 
nation  of  the  Program,  a  description 
of  the  local  agency  priority  system 
cited  in  this  paragraph,  a  description 
of  the  preapplication  package  that  is 
available,  and  a  request  that  potential 


local  agencies  notify  the  State  agency 
of  their  interest  within  30  days.  In  ad¬ 
dition,  the  State  agency  shall  contact 
all  potential  local  agencies  ih  the  area 
to  ensure  that  they  are  aware  of  the 
opportunity  to  apply  for  participation 
under  the  Program.  If  no  agency  ex¬ 
presses  interest  within  30  days,  the 
State  agency  may  then  proceed  with 
the  selection  of  a  local  agency  in  the 
area  next  in  line  according  to  the  Af¬ 
firmative  Action  Plan.  If  sufficient 
funds  are  available  a  State  agency 
shall  give  notice  and  consider  applica¬ 
tions  in  more  than  one  area  at  the 
same  time,  but  shall  fund  new  local 
agencies  in  conformance  with  the  se¬ 
quential  ranking  of  the  Affirmative 
Action  Plan. 

§  246.6  Agreements  with  Local  Agencies. 

(a)  Signed  written  agreement.  The 
State  agency  shall  enter  into  a  signed 
written  agreement  with  each  local 
agency  which  sets  forth  the  local 
agency’s  responsibilities  for  Program 
operations  as  prescribed  in  this  part. 
Local  agencies  which  are  subdivisions 
of  the  State  agency  shall  not  be 
exempt  from  this  requirements. 
Copies  of  the  agreement  shall  be  kept 
on  file  at  both  the  State  and  local 
agency  for  purposes  of  review  and 
audit  in  accordance  with  §246.20  and 
§  246.21. 

(b)  Provisions  of  agreement.  The 
agreement  between  the  State  agency 
and  each  local  agency  shall  ensure 
that  local  agencies: 

(1)  Comply  with  all  the  fiscal  and 
operational  requirements  prescribed 
by  the  State  agency  pursuant  to  this 
part  and  FNS  guidelines  and  instruc¬ 
tions; 

(2)  Have  the  competent  professional 
authority  on  the  staff  of  the  local 
agency  and  the  facilities  and  equip¬ 
ment  necessary  to  perform  the  certifi¬ 
cation  procedures: 

(3)  Make  available  appropriate 
health  services  to  participants;  up  to 
the  income  level  specified  for  the  Pro¬ 
gram: 

(4)  Provide  nutrition  education  serv¬ 
ices  to  participants,  in  compliance 
with  §  246.9  and  FNS  guidelines  and 
instructions; 

(5)  Implement  a  food  delivery 
system  prescribed  by  the  State  agency 
pursuant  to  §246.10  and  approved  by 
FNS; 

(6)  Provide  on  a  timely  basis  to  the 
State  agency  all  required  information 
regarding  fiscal  and  program  adminis¬ 
tration  in  accordance  with  this  part; 

(7)  Maintain  complete,  accurate,  do¬ 
cumented  and  current  accounting  of 
all  Program  funds  received  and  ex¬ 
pended;  and 

(8)  Maintain  on  file  and  have  availa¬ 
ble  for  review,  audit,  and  evaluation 
all  criteria  used  for  certification,  in¬ 
cluding  information  on  the  areas 


served,  income  standards  which 
comply  with  §  246.7,  and  a  specific  cri¬ 
teria  used  to  determine  nutritional 
risk. 

(c)  Indian  agencies.  Each  Indian 
State  agency  shall  assure  that  all  local 
agencies  under  its  jurisdiction  serve 
primarily  Indian  populations. 

(d)  Health  or  service  agencies.  When 
a  health  and  service  agency  comprise 
the  local  agency,  both  agencies  shall 
in  conjunction  meet  all  the  require¬ 
ments  of  this  part  and  shall  enter  into 
a  written  agreement  which  outlines  all 
Program  responsibilities  of  each 
agency.  The  agreement  shall  be  ap¬ 
proved  by  the  State  agency  during  the 
local  agency  application  process,  and 
shall  be  on  file  at  both  the  State  and 
local  agency.  No  Program  funds  shall 
be  used  to  reimburse  the  health 
agency  for  the  health  sendees  pro¬ 
vided.  However,  costs  of  certification 
borne  by  the  health  agency  may  be  re¬ 
imbursed. 

(e)  Health  or  welfare  service  agencies 
and  private  physicians.  When  a 
health  service  agency  and  private  phy¬ 
sicians  comprise  the  local  agency,  the 
agency  shall  have  a  written  agreement 
with  the  private  physicians  and  shall 
provide  guidance  to  the  private  physi¬ 
cians  regarding  their  responsibilities 
under  the  Program.  The  agency  shall 
advise  the  State  agency  on  its  applica¬ 
tion  of  the  names  and  addresses  of  the 
private  physicians  participating  and 
obtain  State  agency  approval  of  the 
written  agreement.  A  competent  pro¬ 
fessional  authority  on  the  staff  of  the 
service  agency  shall  be  responsible  for 
the  certification  of  participants.  No 
Program  funds  shall  be  used  to  reim¬ 
burse  the  private  physicians  for  the 
health  services  provided.  However, 
costs  of  certification  borne  by  the  phy¬ 
sician  may  be  reimbursed. 

§  246.7  Certification. 

(a)  Requirements.  To  be  certified  as 
eligible  for  the  Program,  an  applicant 
must  meet  the  income  criteria  speci¬ 
fied  in  paragraph  (c)  of  this  section 
and  the  nutritional  risk  criteria  speci¬ 
fied  in  paragraph  (d)  of  this  section. 

(b)  State  agency  responsibilities.  To 
enable  local  agencies  to  accurately  de¬ 
termine  the  eligibility  of  persons  for 
supplemental  foods,  the  State  agency 
shall  provide  local  agencies  with  the 
following: 

(1)  Guidance  regarding  certification 
procedures  in  accordance  with  this- 
section. 

(2)  The  income  poverty  guidelines 
and  procedures  to  be  used  in  income 
determinations.  Each  State  agency 
shall  by  June  1  of  each  year  announce 
the  family  size  income  standards  to  be 
used  in  making  income  determinations 
effective  on  July  1. 

(3)  A  list  of  specific  criteria  for 
Statewide  use  in  determining  nutri- 
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tional  risk  as  defined  in  this  part 
which  is  in  accordance  with  the  prior¬ 
ities  listed  in  paragraph  (c)(2)(ii)  of 
this  section. 

(4)  A  standard  certification  form, 
meeting  the  requirements  of  para¬ 
graph  (h)  of  this  section,  for  Statewide 
use. 

(c)  Income  determination.  (1)  Par¬ 
ticipation  in  the  Program  shall  be  lim¬ 
ited  to  those  persons  whose  family 
income  is  equal  to  or  less  than  the  Sec¬ 
retary’s  income  poverty  guidelines  in¬ 
creased  by  95%,  which  is  equivalent  to 
the  standard  for  reduced  price  meals 
for  the  School  Lunch  Program,  for  the 
appropriate  family  size.  This  provision 
shall  be  phased  in  at  regular  certifica¬ 
tions.  No  person  shall  be  removed 
from  the  Program  due  to  changes  in 
income  criteria  during  a  certification 
period. 

(2)  The  local  agency  shall  determine 
income  through  the  use  of  a  clear  and 
simple  application  which  meets  the  re¬ 
quirements  of  paragraph  (h)  of  this 
section.  In  applying  the  income  pover¬ 
ty  guidelines,  the  local  agency  may 
consider  the  income  of  the  family 
during  the  past  12  months  and  the 
family’s  current  rate  of  income  to  de¬ 
termine  which  is  the  better  indicator 
of  income.  However,  persons  from 
families  with  adult  members  who  are 
unemployed  shall  be  eligible  based  on 
income  during  the  period  of  unem¬ 
ployment  if  the  loss  of  income  causes 
the  current  rate  of  income  to  be  less 
than  the  Secretary’s  income  poverty 
guidelines  increased  by  95%. 

(3)  The  local  agency  shall  determine 
the  income  eligibility  of  foster  chil¬ 
dren  as  follows: 

(i)  In  those  cases  where  a  welfare 
agency  is  legally  responsible  for  the 
child  and  the  foster  home  is  an  exten¬ 
sion  of  the  welfare  agency,  the  foster 
child  should  be  considered  a  one- 
member  family.  Payments  made  by 
the  welfare  agency  for  the  care  of  that 
foster  child  shall  be  considered  the 
income  of  that  one-member  family. 

(ii)  In  those  cases  where  the  welfare 
agency  has  placed  a  child  in  a  perma¬ 
nent  home  and/or  subsidizes  the  adop¬ 
tion  of  the  child,  the  child,  shall  be 
considered  a  member  of  the  family 
with  whom  the  child  resides  and  the 
income  eligibility  would  be  based  on 
that  family’s  income. 

(4)  The  local  agency  shall  determine 
the  income  eligibility  of  persons  from 
families  which  would  not  otherwise 
meet  the  income  criteria  and  which 
claim  the  special  hardship  conditions 
according  to  the  definition  of  special 
hardships  in  paragraph  (6)  below. 

(5)  Income  means  gross  income 
before  deductions  for  income  taxes, 
employees’  social  security  taxes,  insur¬ 
ance  premiums,  bonds,  etc.  Income  in¬ 
cludes  the  following: 


(i)  Monetary  compensation  for  serv¬ 
ices,  including  wages,  salary,  commis¬ 
sions,  or  fees; 

(ii)  Net  income  from  farm  and  non¬ 
farm  self-employment; 

(iii)  Social  security; 

(iv)  Dividends  or  interest  on  savings 
or  bonds,  income  from  estates  or 
trusts,  or  net  rental  income; 

(v)  Public  assistance  or  welfare  pay¬ 
ments; 

(vi)  Unemployment  compensation; 

(vii)  Government  civilian  employee 
or  military  retirement  or  pensions  or 
veterans’  payments; 

(viii)  FTivate  pensions  or  annuities; 

(ix)  Alimony  or  child  support  pay¬ 
ments; 

(x)  Regular  contributions  from  per¬ 
sons  not  living  in  the  household; 

(xi)  Net  royalties;  and 

(xii)  Other  cash  income.  Other  cash 
income  would  include  cash  amounts 
received  or  withdrawn  from  any 
source  including  savings,  investments, 
trust  accounts  and  other  resources 
which  are  readily  available  to  the 
family. 

(6)  Income  shall  not  include  any  of 
the  following: 

(i)  Income  or  benefits  received  under 
any  Federal  program  which  are  ex¬ 
cluded  from  consideration  as  income 
by  any  legislative  prohibition,  for  ex¬ 
ample,  income  recieved  by  volunteers 
for  services  performed  in  the  National 
Older  Americans  Volunteer  Program 
as  stipulated  in  the  Domestic  Volun¬ 
teer  Services  Act  of  1973,  and  the 
value  of  assistance  to  children  or  their 
families  under  the  National  School 
Lunch  Act,  the  Child  Nutrition  Act  of 
1966  and  the  Food  Stamp  Act  of  1977. 

(ii)  The  value  of  in-kind  housing  or 
other  in-kind  benefit. 

(iii)  Income  used  for  special  hard¬ 
ship  conditions  which  could  not  be 
reasonably  anticipated  or  controlled 
by  the  household,  including  only  the 
following: 

(A)  Unusually  high  medical  expenses 

(B)  Shelter  costs  in  excess  of  30  per¬ 
cent  of  income  as  defined  in  this  sec¬ 
tion 

(C)  Special  education  expenses  due 
to  the  mental  or  physical  condition  of 
a  child 

(D)  Disaster  or  casualty  losses. 

(d)  Nutritional  risk.  To  be  certified 
as  eligible  for  the  Program,  applicants 
who  meet  the  Program’s  income  eligi¬ 
ble  standard  must  be  determined  to  be 
at  nutritional  risk. 

(1)A  competent  professional  auhor- 
ity  on  the  staff  of  the  local  agency 
shall  determine  if  a  person  is  at  nutri¬ 
tional  risk  through  a  medical  or  nutri¬ 
tional  assessment.  This  determination 
may  be  based  on  referral  data  submit¬ 
ted  by  a  competent  professional  au¬ 
thority  not  on  the  staff  of  the  local 
agency.  The  person’s  height  or  length 
and  weight  shall  be  measured,  and  he¬ 


matological  test  for  anemia  such  as  a 
hemoglobin  or  hematocrit  test  shall  be 
performed.  However,  such  tests  are 
not  required  for  infants  under  six 
months  of  age.  Also,  the  blood  test  is 
not  required  for  children  who  were  de¬ 
termined  to  be  within  the  normal 
range  at  their  last  certification.  How¬ 
ever,  the  blood  test  shall  be  performed 
on  such  children  at  least  once  a  year. 
A  breastfeeding  woman  may  be  certi¬ 
fied  if  the  child  she  is  breastfeeding  is 
determined  to  be  at  nutritional  risk 
and  the  woman  meets  the  income  eli¬ 
gibility  criteria. 

(2)  Priority  System  for  Nutritional 
Risk  Criteria.  The  following  priorities 
shall  be  applied  by  the  competent  pro¬ 
fessional  authority  when  vacancies 
occur  after  a  local  agency  has  reached 
its  maximum  participation  level,  in 
order  to  assure  that  those  persons  at 
greatest  nutritional  risk  receive  Pro¬ 
gram  benefits.  State  agencies  may  set 
income  priority  levels  within  these  six 
priority  levels. 

(i)  Priority  I.  All  pregnant  women 
who  became  pregnant  within  2  years 
after  the  onset  of  menses,  pregnant 
women,  breastfeeding  women  and  in¬ 
fants  at  nutritional  risk  as  demon¬ 
strated  by  hematological  or  anthropo¬ 
metric  measurements,  or  other  docu¬ 
mented  medical  conditions  which  dem¬ 
onstrate  the  persons’  need  for  supple¬ 
mental  foods. 

(ii)  Priority  II.  Except  those  infants 
who  qualify  for  Priority  I,  infants  (up 
to  6  months  of  age)  of  WIC  partici¬ 
pants  who  participated  during  preg¬ 
nancy,  and  infants  born  of  women 
whose  medical  record  document  that 
they  were  at  nutritional  risk  during 
pregnancy  due  to  nutritional  condi¬ 
tions  detectable  by  biochemical  or  an¬ 
thropometric  measurements  or  other 
documented  nutritionally  related 
medical  conditions. 

(iii)  Priority  III.  Children  at  nutri¬ 
tional  risk  as  demonstrated  by  hema¬ 
tological  or  anthropometric  measure¬ 
ments  or  other  documented  medical 
conditions  which  demonstrate  the 
child’s  need  for  supplemental  foods. 

(iv)  Priority  IV.  Pregnant  women, 
breastfeeding  women,  and  infants  at 
nutritional  risk  because  of  an  inad¬ 
equate  dietary  pattern. 

(v)  Priority  V.  Children  at  nutrition¬ 
al  risk  because  of  an  inadequate  di¬ 
etary  pattern. 

(vi)  Priority  VI.  Postpartum  women 
at  nutritional  risk. 

(e)  Processing  standards.  (1)  When 
there  are  funds  available  to  provide 
Program  benefits,  the  local  agency 
shall  accept  applications,  arrive  at  eli¬ 
gibility  determinations,  notify  the  ap¬ 
plicants  of  the  decisions  made  and,  if 
the  applicants  are  eligible,  issue  food 
or  food  instruments.  All  of  these  ac¬ 
tions  shall  be  accomplished  within  the 
processing  standards  set  forth  below. 
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The  processing  standards  shall  begin 
when  the  applicant  personally  makes 
an  oral  or  written  request  to  the  local 
agency  for  Program  benefits  during 
regular  office  hours.  To  ensure  that 
accurate  records  are  kept  of  the  date 
of  the  first  oral  or  written  request,  the 
local  agency  shall  at  the  time  of  the 
request  record  on  a  certification  form 
the  applicant’s  name,  address  and  the 
date.  The  remainder  of  the  form  shall 
be  completed  at  the  time  of  certifica¬ 
tion.  The  local  agency  shall  act  on  ap¬ 
plications  within  the  following  time- 
frames: 

(1)  Pregnant  women  eligible  as  Prior¬ 
ity  I  participants,  infants  under  six 
months  of  age  and  members  of  mi¬ 
grant  farmworker  households  who 
plan  to  leave  the  jurisdiction  of  the 
local  agency  shall  be  notified  of  their 
eligibility  or  ineligibility  within  10 
days  of  the  date  of  the  first  oral  or 
written  request  for  Program  benefits. 

(ii)  All  other  applicants  shall  be  noti¬ 
fied  of  their  eligibility,  ineligibility,  or 
placement  on  a  waiting  list  within  20 
days  of  the  date  of  the  first  oral  or 
written  request  for  Program  benefits. 

(iii)  Each  local  agency  with  a  retail 
purchase  system  shall  issue  a  food  in¬ 
strument  to  the  participant  at  the 
same  time  as  the  notification  of  certi¬ 
fication.  Such  food  instruments  shall 
be  redeemable  immediately. 

(iv)  Each  local  agency  with  a  direct 
distribution  or  home  delivery  system 
shall  issue  the  supplemental  foods  to 
the  participants  within  10  days  of  issu¬ 
ing  the  notification  of  certification. 

(2)  When  there  are  no  funds  availa¬ 
ble  to  provide  Program  benefits,  the 
local  agency  shall  maintain  waiting 
lists  of  individuals  who  contact  the 
local  agency  to  express  interest  in  re¬ 
ceiving  Program  benefits.  These  wait¬ 
ing  lists  must  include  the  name  of  the 
applicant,  the  date  placed  on  waiting 
list,  an  address  or  phone  number  of 
applicant  and  the  applicant’s  status, 
i.e.,  pregnant,  breastfeeding,  age. 

(f)  Certification  Periods.  Program 
benefits  may  be  continued  until  the 
end  of  the  month  in  which  categorical 
ineligibility  begins.  For  example,  until 
the  end  of  the  month  in  which  a  child 
reaches  the  fifth  birthday.  Pregnant 
women  shall  be  certified  for  the  dura¬ 
tion  of  their  pregnancy  and  for  six 
weeks  postpartum.  Postpartum  women 
shall  be  certified  within  six  weeks 
postpartum.  Breastfeeding  women 
shall  be  certified  within  six  weeks 
postpartum  and  shall  be  certified  at  a 
six-month  interval  thereafter  plus  or 
minus  30  days.  Infants  and  children 
shall  be  certified  at  the  time  of  their 
entrance  into  the  Program  and  at  six- 
month  intervals  thereafter  plus  or 
minus  30  days.  However,  if  the  nutri¬ 
tional  risk  determination  is  based  on 
data  taken  before  the  time  of  entrance 
to  the  Program,  the  certification  inter¬ 


vals,  for  participants  other  than  preg¬ 
nant  women,  shall  be  based  on  the 
date  when  the  data  was  taken  rather 
than  on  the  date  of  admittance  to  the 
Program. 

(g)  Regression  in  nutritional  status. 
Participants  may  remain  in  the  Pro¬ 
gram  as  long  as  they  are  eligible  ac¬ 
cording  to  income  criteria  and  there  is 
a  possibility  of  regression  in  nutrition¬ 
al  status  without  the  supplemental 
foods.  However,  the  competent  profes¬ 
sional  authority  determining  nutri¬ 
tional  risk  may  remove  a  participant 
from  the  Program  at  a  certification 
visit  if  that  person,  in  the  competent 
professional’s  judgment,  is  no  longer 
at  nutritional  risk,  or  if  there  are  po¬ 
tential  participants  waiting  who,  ac¬ 
cording  to  the  priority  system,  are  at 
greater  nutritional  risk. 

(h)  Certification  forms.  All  certifica¬ 
tion  data  for  each  person  certified 
shall  be  recorded  on  a  form  (or  forms) 
which  are  provided  by  the  State 
agency.  The  information  on  the  form 
shall  include  the  following: 

( 1 )  The  person’s  name  and  address. 

(2)  Date  of  initial  visit  to  apply  for 
participation. 

(3)  The  person’s  family  income, 
family  size,  ^ind  the  hardship  condi¬ 
tions.  The  certification  form  may  in¬ 
clude  income  information  integrated 
into  a  single  application  form  or  may 
separate  income  information  onto  an 
attachment  to  the  certification  form 
for  easy  completion  by  applicants. 
Income  and  nutritional  risk  informa¬ 
tion  and  data  collected  for  other 
health  services  may  be  used  to  com¬ 
plete  this  form.  However,  the  appli¬ 
cants  must  be  informed  of  the  hard¬ 
ship  conditions  by  citing  them  on  the 
certification  form. 

(4)  The  date  of  certification  and  the 
date  nutritional  risk  data  was  taken  if 
different  from  the  date  of  certifica¬ 
tion. 

(5)  The  person’s  height  or  length, 
weight,  and  hematological  test  results. 

(6)  The  person’s  specific  nutritional 
risk  which  established  eligibility  for 
the  supplemental  foods. 

Documentation  should  include  health 
history  when  appropriate  to  partici¬ 
pant’s  nutritional  risk  condition,  with 
participant’s  consent. 

(7)  The  signature  and  title  of  the 
competent  professional  authority 
making  the  nutritional  risk  determina¬ 
tion,  and,  if  different,  the  signature 
and  title  of  the  administrative  person¬ 
nel  responsible  for  determining 
income  eligiblity  under  the  Program. 

(8)  A  statement  saying,  “This  certifi¬ 
cation  form  is  being  made  in  connec¬ 
tion  with  the  receipt  of  Federal  funds. 
Program  officials  may  for  cause  verify 
information  on  this  form.  Deliberate 
misrepresentation  may  subject  you  to 
prosecution  under  applicable  State 
and  Federal  statutes.” 


(9)  After  the  person  has  been  ad¬ 
vised  of  the  rights  and  obligations  set 
forth  in  paragraph  (i)  of  this  section, 
the  person  or  parent  or  caretaker  shall 
read  or  be  read  the  following  state¬ 
ment  and  shall  undersign  on  the  form: 

I  have  been  advised  of  my  rights  and  obli¬ 
gations  under  the  Program.  I  certify  that 
the  information  I  have  provided  for  my  eli¬ 
gibility  determination  is  correct,  to  the  best 
of  my  knowledge. 

(i)  Participant  rights  and  obliga¬ 
tions.  The  following  sentences  shall  be 
read  by,  or  read  to,  the  person  or  the 
parent  or  caretaker  at  the  time  of  cer¬ 
tification.  Where  a  significant  propor¬ 
tion  of  the  area  served  by  a  local 
agency  is  composed  of  non-English  or 
limited  English  speaking  persons  who 
speak  the  same  language,  the  sen¬ 
tences  shall  be  stated  to  such  persons 
in  a  language  they  understand: 

(1)  Standards  for  participation  in 
the  Program  are  the  same  for  every¬ 
one  regardless  of  race,  color,  creed,  or 
national  origin. 

(2)  You  may  appeal  any  decision 
made  by  the  local  agency  regarding 
your  participation  in  the  Program. 

(3)  The  local  agency  will  make 
health  services  and  nutrition  educa¬ 
tion  available  to  you  and  you  are  en¬ 
couraged  to  participate  in  these  serv¬ 
ices. 

(j)  Notification  requirements.  The 
following  responsibilities  shall  be  per¬ 
formed  by  the  State  or  local  agency: 

(1)  Each  Program  applicant  shall  be 
informed  of  the  right  to  a  fair  hearing 
as  a  part  of  each  certification  proce¬ 
dure. 

(2)  A  person  found  ineligible  for  the 
Program  during  a  certification  visit 
shall  be  advised  in  writing  of  the  ineli¬ 
gibility,  of  the  reasons  for  the  ineligi¬ 
bility  and  of  the  right  to  a  fair  hear¬ 
ing. 

(3)  A  person  found  ineligible  for  the 
Program  at  any  time  during  the  certi¬ 
fication  period  shall  be  advised  in  writ¬ 
ing  15  days  before  termination  of  eligi¬ 
bility,  of  the  reasons  for  ineligibility, 
and  of  the  right  to  a  fair  hearing. 

(4)  Each  participant  shall  be  notified 
at  least  15  days  before  the  expiration 
of  each  certification  period  that  eligi¬ 
bility  for  the  Program  is  about  to 
expire. 

(5)  Each  participant  shall  receive  an 
explanation  of  how  the  food  delivery 
system  in  the  local  agency  operates. 

(6)  Each  participant  shall  be  advised 
of  the  availability  of  health  services. 

(k)  Transfer  of  certification.  Each 
State  agency  shall  issue  verification  of 
certification  to  every  participant  who 
is  a  menber  of  a  family  in  which  there 
is  a  migrant  farmworker  or  any  par¬ 
ticipant  who  is  likely  to  be  relocating 
during  the  certification  period.  The 
State  agency  shall  require  the  local 
agencies  under  its  jurisdiction  to 
accept  verification  of  certification 
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from  participants,  including  migrant 
farmworker  participants,  who  have 
been  participating  in  the  Program  in 
another  local  agency  within  or  outside 
of  the  jurisdiction  of  the  State  agency. 
The  verification  of  certification  is 
valid  until  the  certification  period  ex¬ 
pires,  and  shall  be  accepted  as  proof  of 
eligibility  for  Program  benefits.  How¬ 
ever,  if  the  receiving  local  agency  has 
waiting  lists  for  participation,  the 
transferring  participant  shall  be 
placed  on  the  list  ahead  of  all  other 
waiting  applicants  regardless  of  the 
priority  of  their  nutritional  risk  crite¬ 
ria.  The  verification  of  certification 
shall  include  the  name  of  the  partici¬ 
pant,  the  date  the  certification  was 
performed,  the  nutritional  risk  criteria 
of  the  participant,  the  date  the  certifi¬ 
cation  period  expires,  the  signature 
and  typed  name  of  the  local  agency  of¬ 
ficial  in  the  originating  jurisdiction, 
and  the  name  and  address  of  the  certi¬ 
fying  local  agency. 

(1)  Dual  participation.  When  a  local 
agency  serves  the  same  area  as  a  Com¬ 
modity  Supplemental  Food  Program 
or  the  same  area  as  another  local 
agency,  the  local  agency  shall  comply 
with  the  following  requirements: 

(1)  The  local  agency  shall  obtain  a 
monthly  copy  of  the  list  of  persons 
t  .irticipating  in  the  CSFP  Program  or 
oiher  local  agency  which  serves  the 
same  area,  and  compare  lists  to  deter¬ 
mine  whether  there  is  any  dual  par¬ 
ticipation. 

(2)  If  any  participant  is  found  to 
have  committed  dual  participation, 

uat  person’s  participation  in  one  of 
the  Programs  shall  be  terminated,  sub¬ 
ject  to  the  provisions  of  §  246.24(b). 
The  State  agency  may  also  disqualify 
dual  participators  from  continued  Pro¬ 
gram  participation.  Such  disqualifica¬ 
tion  shall  not  exceed  a  3  month 
period,  shall  not  be  imposed  upon  in¬ 
fants  or  children,  and  shall  be  waived 
altogether  if  the  competent  profes¬ 
sional  authority  determines  that  a  se¬ 
rious  health  risk  may  result  from  dis¬ 
qualification  from  the  Program. 

(3)  At  certification  and  when  issuing 
food  or  food  instruments,  the  local 
agency  shall  check  the  identification 
of  each  participant. 

(m)  Competent  professional  authori¬ 
ty.  The  competent  professional  au¬ 
thority  on  the  staff  of  the  local  agency 
shall  be  responsible  for  determining 
nutritional  risk  and  for  prescribing 
supplemental  foods.  The  following 
persons  are  the  only  persons  author¬ 
ized  to  serve  as  a  competent  profes¬ 
sional  authority: 

(1)  Physicians,  nutritionists  (B.S.  or 
B.A.  in  nutrition,  Public  Health  Nutri¬ 
tion,  or  Home  Economics  with  empha¬ 
sis  in  Nutrition  or  M.S.  in  Nutrition, 
Public  Health  Nutrition  or  Home  Eco¬ 
nomics  with  emphasis  in  Nutrition), 
dieticians  (Registered  by  the  American 
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Dietetic  Association  or  eligible  for 
Registration),  Registered  Nurses,  Phy¬ 
sicians  Assistants  (Certified  by  the  Na¬ 
tional  Committee  on  Certification  of 
Physicians’s  Assistants  or  certified  by 
the  State  medical  certifying  authori¬ 
ty),  or  State  or  local  medically  trained 
health  officials. 

(2)  Persons  certified  by  physicians  or 
State  or  local  medically  trained  health 
officials  to  be  currently  enrolled  in  a 
formal  course  of  training  leading  to 
one  of  the  professional  qualifications 
cited  in  subsection  (1)  above,  or  has 
completed  a  course  of  training  which 
qualifies  that  person  as  a  paraprofes- 
sional. 

§  246.8  Supplemental  foods  [Reserved]. 

§  246.9  Nutrition  education. 

(a)  General.  Nutrition  education 
shall  be  considered  a  benefit  of  the 
Program,  and  shall  be  provided  at  no 
cost.  Nutrition  education  shall  -be  de¬ 
signed  to  be  easily  understood  by  indi¬ 
vidual  participants,  and  it  shall  bear  a 
practical  relationship  to  their  nutri¬ 
tional  needs,  household  situations,  and 
cultural  preferences  including  infor¬ 
mation  on  how  to  select  food  for 
themselves  and  their  families.  Nutri¬ 
tion  education  shall  be  thoroughly  in¬ 
tegrated  into  participant  health  care 
plans  and  the  delivery  of  supplemental 
foods  and  other  Program  operations. 

(b)  Goals.  Nutrition  education  shall 
be  designed  to  achieve  two  broad 
goals: 

(1)  Emphasize  the  relationship  be¬ 
tween  proper  nutrition  and  good 
health,  with  special  emphasis  on  the 
nutritional  needs  of  pregnant,  postpar¬ 
tum,  and  breast  feeding  women,  in¬ 
fants  and  children  under  five  years  of 
age; 

(2)  Assist  the  individual  who  is  at 
nutritional  risk  in  achieving  positive 
change  in  food  habits,  resulting  in  im¬ 
proved  nutritional  status  and  in  the 
prevention  of  nutrition-related  prob¬ 
lems  through  optimal  use  of  the  sup¬ 
plemental  foods  and  other  nutritious 
foods.  This  is  to  be  taught  in  the  con¬ 
text  of  the  ethnic,  cultural  and  geo¬ 
graphic  preferences  of  the  partici¬ 
pants  and  with  consideration  for  edu¬ 
cational  and  environmental  limitations 
experiences  by  the  participants. 

(c)  State  agency  responsibilities.  The 
following  are  the  State  agency  respon¬ 
sibilities  for  nutrition  education: 

( 1 )  Development  and  coordination  of 
the  nutrition  education  portion  of  Pro¬ 
gram  operations  including  considera¬ 
tion  of  local  agency  plans  and  needs 
and  the  availability  of  nutrition  educa¬ 
tion  services  from  other  sources; 

(2)  Provision  of  training  and  techni¬ 
cal  assistance  to  local  agency  profes¬ 
sional  and  paraprofessional  staffs  in¬ 
volved  in  nutrition  education; 


(3)  Identification  or  development  of 
resource  and  educational  materials  for 
use  at  the  local  agencies  including  ma¬ 
terials  in  languages  other  than  Eng¬ 
lish  in  areas  in  which  a  substantial 
number  of  persons  speak  a  language 
other  than  English. 

(4)  Implementation  of  procedures  to 
assure  nutrition  education  can  be  pro¬ 
vided  to  all  adult  participants  and  to 
parents  or  guardians  of  infant  or  child 
participants  as  well  as  child  partici¬ 
pants  whenever  possible. 

(5)  Design  and  performance  of 
annual  evaluations  of  nutrition  educa¬ 
tion  action  plans  including  the  assess¬ 
ment  of  participant  views  concerning 
the  effectiveness  of  the  nutriti  n  edu¬ 
cation  received. 

,  (6)  Monitoring  of  local  agency  activi¬ 
ties  to  assure  compliance  with  provi¬ 
sions  set  forth  in  paragraph  (d)  of  this 
section.  State  agency  staff  involved  in 
program  operations  as  well  as  State 
agency  staff  involved  in  a  nutrition 
education  should  monitor  the  local 
agency  nutrition  education  activities. 

(7)  At  least  annually  the  State 
agency  shall  conduct  a  training  session 
for  all  outreach  workers  and  referral 
sources. 

(d)  Local  agency  responsibilities. 
Local  agencies  shall  be  responsible  for: 

(1)  Provision  of  nutrition  education 
to  all  adult  participants,  to  parents  or 
caretakers  of  infant  and  child  partici¬ 
pants,  and  whenever  possible  to  child 
participants.  In  addition,  the  local 
agency  may,  through  group  education¬ 
al  sessions  and  provisions  of  materials 
designed  for  program  participants, 
provide  nutrition  education  to  preg¬ 
nant,  postpartum,  and  breastfeeding 
women  and  to  parents  or  caretakers  of 
infants  and  children  participating  in 
local  agency  services  other  that  the 
Program  even  though  such  persons  do 
not  participate  in  the  Program. 

(2)  Development  of  an  annual  local 
agency  nutrition  education  plan  con¬ 
sistent  with  the  nutrition  education 
portion  of  the  State  Plan  and  in  ac¬ 
cordance  with  this  part  and  FNS 
guidelines.  The  Plan  shall  be  submit¬ 
ted  to  the  State  agency  by  a  date  spec¬ 
ified  by  the  State  agency  and  shall  in¬ 
clude: 

(i)  A  nutrition  education  needs  as¬ 
sessment  in  terms  of  staff,  resources, 
and  facilities  available  at  the  local 
agency  and  any  specific  subject  matter 
concerns  of  the  Program  participants 
in  the  local  agency’s  service  area; 

(ii)  A  budget  for  the  local  agency’s 
nutrition  education  activities  with  an 
indication  of  anticipated  expenditures 
and  sources  of  available  funds; 

(iii)  A  nutrition  education  in-service 
training  program  for  professional  and 
paraprofessional  persons  involved  in 
providing  nutrition  education  to  par¬ 
ticipants  for  local  agency  staff  persons 
involved  in  Program  operations  other 
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than  nutrition.  If  the  State  agency 
chooses  to  provide  this  training,  a  no¬ 
tation  to  that  effect  should  be  made  in 
the  Plan. 

(iv)  A  system  for,  where  possible,  in¬ 
tegrating  the  services  of  community 
resources  such  as  the  Expanded  Food 
and  Nutrition  Service  Program  into 
the  nutrition  education  services  pro¬ 
vided  to  participants;  and, 

(v)  A  list  of  local  agency  goals  and 
action  plans  related  to  improved  nutri¬ 
tion  education  processes  and  proce¬ 
dures. 

(e)  Participant  contacts. 

(1)  During  each  certification  period 
of  5  to  7  months,  all  adult  participants 
and  the  parents  or  caretakers  of 
infant  and  child  participants  shall  re¬ 
ceive  a  basic  nutrition  education  con¬ 
tact  and,  depending  on  need  as  estab¬ 
lished  at  the  local  agency,  either  a  sec¬ 
ondary  or  a  high-risk  contact.  The 
type  of  nutrition  education  contact 
provided  to  each  participant  shall  be 
documented  in  each  participant’s  cer¬ 
tification  file.  For  purposes  of  this  re¬ 
quirement  basic,  secondary,  and  high- 
risk  contacts  are  defined  as  follows: 

(1)  Basic  contact  means  an  explana¬ 
tion  of:  the  participant’s  nutritional 
risk  condition  and  ways  to  achieve  an 
adequate  diet;  the  importance  of  the 
supplemental  foods  being  consumed 
by  the  participant  for  whom  they  are 
prescribed  rather  than  the  whole 
family;  the  Program  as  a  supplemental 
rather  than  a  total  food  program;  the 
nutritional  value  of  the  supplemental 
food;  and  the  importance  of  health 
care. 

(ii)  Secondary  contact  means  an  ex¬ 
planation  of:  the  participant’s  particu¬ 
lar  needs  according  to  the  category  of 
eligibility,  for  example,  the  needs  of 
pregnant  women,  breastfeeding 
women,  postpartum  women,  infants  or 
children;  the  relationship  of  diet  to 
health;  the  need  for  an  understanding 
of  consumer  and  nutritional  issues 
such  as  a  discussion  on  the  importance 
of  copper,  fiber,  folate,  and  zinc  and  a 
discussion  on  the  consumption  of 
foods  containing  high  levels  of  fat, 
sugar  and  salt;  and  the  benefits  of  con¬ 
suming  a  variety  of  foods  including 
those  not  provided  by  the  Program. 

(iii)  High-risk  contact  means  in  addi¬ 
tion  to  an  explanation  of  the  topics 
under  the  secondary  contact,  the  de¬ 
velopment  of  an  individual  nutrition 
care  plan  which  includes:  a  definition 
of  the  participant’s  specific  needs;  an 
individualized  educational  program  for 
the  participant;  a  list  of  objectives  for 
participant  improvement  with  as¬ 
signed  completion  dates  and  methods 
of  achieving  the  objectives;  and  a 
system  for  review  and  reassessment  of 
the  participant’s  condition. 

(2)  Participants  selected  to  receive 
the  basic  and  secondary  contacts  shall 
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be  provided  an  individual  care  plan,  if 
requested. 

(3)  Individual  participants  shall  not 
be  denied  supplemental  foods  for  fail¬ 
ure  to  attend  or  participate  in  nutri¬ 
tion  education  activities  although 
local  agencies  are  required  to  make  all 
reasonable  efforts  to  provide  some 
form  of  nutrition  education  to  each 
participant. 

§  246.10  Food  delivery  system. 

(a)  General.  This  section  sets  forth 
design  and  operational  requirements 
for  State  and  local  agency  food  deliv¬ 
ery  systems. 

(b)  Uniform  food  delivery  systems. 
The  State  agency  may  operate  up  to 
three  types  of  food  delivery  systems: 
retail  purchase,  home  delivery  or 
direct  distribution.  These  food  deliv¬ 
ery  systems  shall  be  uniform  within 
the  jurisdiction  of  the  State  agency. 
When  used,  food  instruments  shall  be 
uniform  within  each  type  of  system.. 

(c)  Participants  shall  receive  the 
Program’s  supplemental  foods  free  of 
charge. 

(d)  State  agency  responsibilities. 
Each  State  agency  is  responsible  for 
the  fiscal  management  of,  and  ac¬ 
countability  for,  food  delivery  systems 
under  its  jurisdiction  and  shall  comply 
with  the  following  requirements: 

(1)  Using  participant  accessibility  as 
a  criterion,  the  State  agency  shall 
design  all  food  delivery  systems  to  be 
used  by  local  agencies  under  its  juris¬ 
diction.  FNS  may,  for  a  stated  cause 
and  by  written  notice,  require  revision 
of  a  proposed  or  operating  food  deliv¬ 
ery  system  and  shall  allow  a  reason¬ 
able  time  for  the  State  agency  to 
effect  such  a  revision. 

(2)  The  State  agency  shall  ensure 
payment  to  food  vendors  within  60 
days  of  submission  of  food  instru¬ 
ments  for  payment  for  food  costs  in¬ 
curred  by  the  food  vendor  in  providing 
supplemental  foods.  Actual  payment 
to  food  vendors  may  be  made  by  local 
agencies. 

(3)  The  State  agency  shall  ensure 
that  all  food  vendors  participating  in 
the  Program  enter  into  written  agree¬ 
ments  with  the  State  or  local  agency. 
Copies  of  these  agreements  shall  be  on 
file  at  the  State  agency.  The  agree¬ 
ments  shall  require  the  food  vendors 
to: 

(i)  Ensure  that  they  will  provide 
only  the  supplemental  foods  specified 
in  this  part  when  providing  foods 
under  the  Program; 

(ii)  Provide  supplemental  foods  at 
the  current  price  or  at  less  than  the 
current  price  charged  to  customers 
other  than  participants; 

(iii)  When  food  iastruments  are 
used,  submit  those  food  instruments 
for  payment  within  the  allowed  time 
limit  and  accept  food  instruments 
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from  participants  only  within  the  al¬ 
lowed  time  limit;  and 

(iv)  Comply  with  the  nondiscrimina¬ 
tion  requirements  of  Department  reg¬ 
ulations  (7  CFR  Part  15). 

(4)  The  State  agency  shall  ensure 
that  food  vendors  are  transmitted  per¬ 
tinent  information  and  are  provided 
guidance  concerning  the  authorized 
supplemental  foods  including  nutri¬ 
tion  education  materials  and  all  other 
applicable  FNS  guidelines  and  instruc¬ 
tions. 

(5)  The  State  agency  shall  assure 
that  on-site  reviews  are  conducted  by 
State  or  local  agency  personnel  of 
those  food  vendors  accepting  food  in¬ 
struments; 

(6)  The  State  agency  shall  assure 
that  training  sessions  are  conducted 
by  State  or  local  agency  personnel  for 
participating  food  vendors. 

(7)  The  State  agency  shall  imple¬ 
ment  a  system  of  management  review 
to  limit  food  vendor  and  participant 
abuses  of  the  Program.  The  system 
shall  include  the  following: 

(i)  The  State  agency  shall  ensure 
that  food  vendors  are  suspended  from 
participation  under  the  Program  for  a 
reasonable  period  of  time,  not  to 
exceed  three  years,  upon  a  determina¬ 
tion  that  they  have  committed  any  of 
the  following  abuses  of  the  Program: 
Providing  cash,  unauthorized  foods,  or 
other  items  to  participants  in  lieu  of 
authorized  supplemental  foods;  pro¬ 
viding  less  food  than  specified  on  and 
payable  with  the  food  instruments; 
and  charging  more  for  supplemental 
foods  than  other  customers  are 
charged  for  the  same  food  item.  Other 
abuses  by  food  vendors  may  be  dealt 
with  at  the  discretion  of  the  State 
agency.  The  State  agency  shall  pro¬ 
vide  adequate  procedures  for  appeal 
from  a  suspension  from  participation 
under  the  Program  as  specified  in 
§  246.25.  In  addition,  prior  to  suspend¬ 
ing  vendors,  State  agencies  shall  deter¬ 
mine  if  such  a  suspension  would  create 
undue  hardships  for  participants.  A 
food  vendor’s  disqualification  from 
participation  in  any  other  FNS  pro¬ 
gram  shall  be  grounds  for  a  review  of 
that  vendor's  operation  of  the  WIC 
Program.  Food  vendors  may  be  subject 
to  the  penalties  outlined  in  §  246.19  in 
the  case  of  deliberate  fraud. 

(ii)  The  State  agency  shall  establish 
procedures  designed  to  control  partici¬ 
pant  abuse  of  the  Program.  Partici¬ 
pant  abuse  includes,  but  is  not  limited 
to,  knowing  and  deliberate  misrepre¬ 
sentation  of  circumstances  to  obtain 
benefits,  sale  of  supplemental  foods  or 
food  instruments  to  (or  exchange 
with)  other  individuals  or  entities,  and 
receipt  from  food  vendors  of  cash  or 
credit  toward  purchase  of  unauthor¬ 
ized  food  or  other  items  of  value  in 
lieu  of  authorized  food.  The  State 
agency  shall  establish  sanctions  for 
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participant  abuse.  Such  sanctions 
may.  at  the  State  agency’s  discretion, 
include  suspension  from  the  Program. 
Warnings  may  be  given  prior  to  the 
imposition  of  sanctions.  Before  a  par¬ 
ticipant  is  suspended  from  the  Pro¬ 
gram  for  alleged  abuse,  that  partici¬ 
pant  shall  be  given  full  opportunity  to 
appeal  a  suspension  as  set  forth  in 
§  246.24.  In  addition,  a  suspension 
shall  not  exceed  a  three  month  period, 
shall  not  be  imposed  on  infants  or 
children,  and  shall  be  waived  if  the 
competent  professional  authority  de¬ 
termines  that  a  serious  health  risk 
may  result  from  Program  disqualifica¬ 
tion. 

Ciii)  The  State  agency  may  also 
impose  upon  food  vendors  and  partici¬ 
pants  any  criminal  or  civil  sanctions  or 
other  remedies  for  Program  abuse 
that  are  applicable  under  any  Federal 
and  State  statute  or  local  ordinance. 

(8)  The  State  agency  shall  ensure 
that  the  food  delivery  system  is  com¬ 
patible  with  the  delivery  of  health  and 
nutrition  education  services  to  the 
participants. 

(9)  The  State  agency  shall  control 
the  receipt  and  issuance  of  supplemen¬ 
tal  foods  and  food  instruments. 

(10)  The  State  agency  shall  reconcile 
the  records  of  receipt,  issuance  and  re¬ 
demption  of  supplemental  foods  or 
food  instruments  in  accordance  with 
§  246.11  and  identify  and  document  ex¬ 
pired  or  any  unredeemed  food  instru¬ 
ments  along  with  their  value. 

(11>  The  State  agency  shall  ensure 
that  supplemental  foods  are  not  issued 
for  use  in  or  for  use  by  residents  of  in¬ 
stitutions,  such  as  day  care  centers  or 
homes  for  unmarried  mothers. 

(12)  The  State  agency  shall  ensure 
that  participants  sign  upon  the  receipt 
of  supplemental  foods  or  food  instru¬ 
ments.  This  requirement  shall  not  per¬ 
tain  to  systems  which  mail  food  in¬ 
struments. 

(13)  The  State  agency  shall  ensure 
that  no  conflict  of  interest  exists  be¬ 
tween  any  local  agency  and  the  food 
vendor  or  vendors  within  the  local 
agency’s  jurisdiction. 

(e)  Retail  purchase  systems.  Retail 
purchase  food  delivery  systems  are 
systems  in  which  participants  obtain 
supplemental  foods  by  submitting  a 
food  instrument  to  local  retail  outlets. 
All  retail  purchase  food  delivery  sys¬ 
tems  shall  meet  the  following  require¬ 
ments: 

(1)  The  State  agency  shall  use  uni¬ 
form  food  instruments  within  its  juris¬ 
diction.  The  State  agency  is  responsi¬ 
ble  for  the  design  and  printing  of  the 
uniform  food  instruments,  and  their 
serialization. 

(2)  The  State  agency  shall  develop 
guidelines  for  the  mailing  of  food  in¬ 
struments  to  participants.  Food  instru¬ 
ments  may  be  mailed  to  participants 
on  a  local  agency-wide  basis  only  if  ap¬ 


proved  by  the  State  agency.  In  making 
its  determination  regarding  the  mail¬ 
ing  of  food  instruments  by  a  local 
agency,  the  State  agency  shall  consid¬ 
er  participant  hardships,  such  as  sea¬ 
sonal  inclement  weather,  which  may 
be  encountered  by  the  target  popula¬ 
tion  of  the  local  agency  if  food  instru¬ 
ments  are  not  mailed.  In  localities 
where  participation  drops  significantly 
during  certain  months  of  the  year  due 
to  the  weather.  State  and  local  agen¬ 
cies  could  consider  the  mailing  of  food 
instruments.  The  State  agency  shall 
approve  a  local  agency’s  request  for 
the  mailing  of  food  instruments  if  ac¬ 
countability  is  ensured  and  if  either  a 
reasonable  level  of  health  and  nutri¬ 
tion  education  services  can  be  pro¬ 
vided,  or  if  the  State  agency  deter¬ 
mines  that  persons  in  need  of  the  Pro¬ 
gram  in  rural  areas  will  be  unable  to 
participate  in  the  Program  if  food  in¬ 
struments  are  not  mailed  to  them. 
Mailing  food  instruments  on  an  indi¬ 
vidual  participant  basis  shall  be  per¬ 
mitted  only  if: 

(i)  Individual  participants  encounter 
difficulties  in  personally  obtaining 
food  instruments  for  such  reasons  as 
illness,  imminent  childbirth,  inclement 
weather  conditions,  distance  to  travel, 
high  cost  of  travel,  or  inability  to  get 
to  the  local  agency  during  business 
hours: 

(ii)  The  reasons  for  mailing  the  food 
instruments  are  documented  by  the 
State  or  local  agency  in  the  partici¬ 
pant’s  certification  file:  and 

(iii)  The  mailing  of  food  instruments 
to  the  participant  is  discontinued  if 
the  participant’s  initial  hardship  is  re¬ 
solved. 

(3)  Each  food  instrument  shall  clear¬ 
ly  bear  on  the  face,  the  following  in¬ 
formation: 

(i)  The  first  date  from  which  the 
food  instrument  may  be  used  by  the 
participant  to  obtain  supplemental 
foods. 

(ii)  The  last  date  by  which  the  par¬ 
ticipant  may  use  the  food  instrument 
to  obtain  supplemental  foods.  This 
date  shall  be  a  minimum  of  30  days 
from  the  date  specified  in  paragraph 
(i)  above  or  for  the  participant’s  first 
month  of  issuance  it  may  be  the  end 
of  the  month  for  which  the  food  in¬ 
strument  is  valid. 

(iii)  An  expiration  date  by  which  the 
food  vendor  is  required  to  submit  the 
food  instrument  for  payment.  This 
date  shall  be  no  more  than  90  days 
from  the  date  specified  in  paragraph 
(i)  above.  If  the  date  is  less  than  60 
days  from  the  date  specified  in  para¬ 
graph  (ii)  above,  the  State  agency 
shall  ensure  that  the  food  vendor  is 
able  to  submit  food  instruments  for  re¬ 
demption  within  the  required  time 
limit  without  undue  burden. 

(iv)  A  unique  and  sequential  serial 
number. 


(v)  A  maximum  purchase  value 
which  is  higher  than  the  price  of  the 
food  for  which  it  will  be  used;  but  low 
enough  to  be  a  reasonable  protection 
against  potential  losses  as  a  result  of 
theft,  counterfeiting  or  other  fraudu¬ 
lent  activities. 

(iv)  The  brand  names  of  foods  au¬ 
thorized  to  be  provided  in  accordance 
with  §  246.8. 

(4)  The  State  agency  shall  assure 
that  food  vendors  are  not  reimbursed 
an  amount  in  excess  of  the  actual  pur¬ 
chase  price  of  the  supplemental  foods. 

(5)  With  justification  and  documen¬ 
tation,  State  agencies  may  reimburse 
food  vendors  for  food  instruments  sub¬ 
mitted  after  the  expiration  date  if  the 
total  value  of  the  food  instruments 
submitted  after  the  expiration  date  is 
$200.00  or  less.  If  the  total  value  of 
the  food  instruments  submitted  ex¬ 
ceeds  $200.00,  reimbursement  may  not 
be  made  without  the  approval  of  the 
FNS  Regional  Office. 

(6)  The  State  agency  shall  assure 
that  no  more  than  a  three  month 
supply  of  food  instruments  are  issued 
to  any  participant  at  one  time  and 
that  nutrition  education  and  health 
services  are  frequently  made  available 
to  the  participant,  and  that  nutrition 
education  services  are  made  available 
in  accordance  with  §  246.9(e). 

(7)  The  State  agency  shall  assure 
that  the  State  or  local  agency  enter 
into  written  agreements  with  as  many 
food  vendors  as  necessary  to  assure 
convenience  to  participants  in  obtain¬ 
ing  supplemental  foods.  At  a  mini¬ 
mum,  State  agencies  must  enter  into 
written  agreements  more  than  with 
three  food  vendors  in  each  clinic  serv¬ 
ice  area,  unless  the  State  agency  deter¬ 
mines  it  is  impossible  to  enter  into 
written  agreements  with  more  than 
three  food  vendors  in  the  clinic  service 
area  because  of  a  lack  of  retail  outlets. 

(f)  Home  food  delivery  systems. 
Home  food  delivery  systems  are  sys¬ 
tems  in  which  food  is  delivered  to  the 
participant’s  home.  Systems  for  home 
delivery  of  food  shall  provide  for: 

(1)  Uniform  food  instruments,  where 
applicable,  which  comply  with  the  ap¬ 
propriate  requirements  set  forth  in 
paragraph  (d)  above: 

(2)  Procurement  of  supplemental 
foods  in  accordance  with  §246.18, 
which  may  entail  measures  such  as 
the  purchase  of  food  in  bulk  lots  by 
the  State  agency  and  the  use  of  dis¬ 
counts  that  are  available  to  States; 
and 

(3)  The  accountable  delivery  of  sup¬ 
plemental  foods  to  participants. 

(g)  Direct  distribution  systems. 
Direct  distribution  food  delivery  sys¬ 
tems  are  systems  in  which  participants 
pick  up  food  from  storage  facilities  op¬ 
erated  by  the  State  or  local  agency. 
Systems  for  direct  distribution  of  food 
shall  provide  for: 
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(1)  Uniform  food  instruments,  where 
applicable,  which  comply  with  the  ap¬ 
propriate  requirements  set  forth 
under  paragraph  (e)  of  this  section; 

(2)  Adequate  storage  and  insurance 
coverage  that  minimizes  the  dangers 
of  loss  due  to  theft,  infestation,  fire, 
spoilage,  or  other  causes; 

(3)  Adequate  inventory  control  of 
food  received,  in  stock,  and  issued; 

(4)  Procurement  of  supplemental 
foods  in  accordance  with  §246.18, 
which  may  entail  measures  such  as 
purchase  of  food  in  bulk  lots  by  the 
State  agency  and  the  use  of  discounts 
that  are  available  to  States; 

(5)  The  availability  of  Program 
benefits  to  participants  and  potential 
participants  who  live  at  great  dis¬ 
tances  from  storage  facilities;  and 

(6)  The  accountable  delivery  of  sup¬ 
plemental  foods  to  participants. 

§  246.11  Financial  Management  System. 

(a)  Disclosure  of  expenditures.  The 
State  agency  shall  maintain  a  finan¬ 
cial  management  system  which  pro¬ 
vides  accurate,  current  and  complete 
disclosure  of  the  financial  status  of 
the  Program  and  includes  an  account¬ 
ing  for  all  property  and  other  assets 
and  all  Program  funds  received  and 
expended  each  fiscal  year. 

(b)  Reports.  The  State  agency  shall 
maintain  its  financial  accounts  suffi¬ 
cient  to  permit  the  preparation  of  the 
reports  required  in  §  246.16. 

(c)  Record  of  expenditures.  The 
State  agency  shall  maintain  records 
which  identify  adequately  the  source 
and  use  of  funds  expended  for  Pro¬ 
gram  activities.  These  records  shall 
contain,  but  are  not  limited  to,  infor¬ 
mation  pertaining  to  authorization,  re¬ 
ceipt  of  funds,  obligations,  unobligated 
balances,  assets,  liabilities,  outlays, 
and  income. 

(d)  Payment  of  costs.  The  State 
agency  shall  implement  procedures 
which  ensure  prompt  and  accurate 
payment  of  allowable  costs,  and 
ensure  the  allowability  and  allocabi- 
lity  of  costs  in  accordance  with  the 
cost  principles  and  standard  provisions 
of  this  part,  FMC  74-4  and  PNS  guide¬ 
lines  and  instructions. 

(e)  Identification  of  obligated  funds. 
The  State  agency  shall  implement  pro¬ 
cedures,  which  accurately  identify  obli¬ 
gated  Program  funds  at  the  time  obli¬ 
gations  are  made. 

(f)  Resolutions  of  audit  findings. 
The  State  agency  shall  implement  pro¬ 
cedures  which  ensure  timely  and  ap¬ 
propriate  resolution  of  audit  findings 
and  recommendations. 

(g)  Use  of  minority  owned  banks. 
The  State  agency  shall  observe  the  na¬ 
tional  goal  of  expanding  the  opportu¬ 
nities  for  minority  business  enter¬ 
prises,  by  encouraging  the  use  of  mi¬ 
nority  owned  banks. 
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(h)  Reconciliation  of  food  instru¬ 
ments.  The  State  agency  shall,  where 
applicable,  implement  procedures  to 
reconcile  the  number  of  food  instru¬ 
ments  issued  with  food  instruments  re¬ 
deemed,  and  the  value  of  individual 
food  instruments  issued  with  the  value 
of  individual  food  instruments  re¬ 
deemed. 

(i)  Identification  of  unredeemed  food 
instruments.  The  State  agency  shall, 
where  applicable,  implement  proce¬ 
dures  to  identify  unredeemed,  expired 
and  unexpired,  food  instruments  and 
their  issuance  value,  and  to  make  the 
appropriate  adjustments  to  records 
and  reports  on  obligations  and  expend¬ 
itures. 

(j)  Transfer  of  cash.  The  State 
agency  shall  have  controls  to  minimize 
the  time  elapsing  between  receipt  of 
Federal  funds  from  the  U.S.  Depart¬ 
ment  of  Treasury  and  the  disburse¬ 
ments  of  these  funds  for  Program 
costs.  In  the  Letter  of  Credit  system, 
the  State  agency  shall  make  draw¬ 
downs  from  the  U.S.  Department  of 
Treasury’s  Regional  Disbursing  Office 
as  close  as  possible  to  the  actual  dis¬ 
bursement  of  funds.  Advances  made 
by  the  State  agency  to  local  agencies 
shall  also  conform  to  these  same 
standards. 

(k)  Local  agency  financial  manage¬ 
ment  The  State  agency  shall  ensure 
that  all  local  agencies  develop  and  im¬ 
plement  a  financial  management 
system  consistent  with  the  require¬ 
ments  prescribed  by  the  State  agency 
pursuant  to  the  requirements  of  this 
section. 

§216.12  Program  costs. 

(a)  General.  The  two  categories  of 
allowable  costs  under  the  Program  are 
as  follows: 

(l)  Food  costs. 

(2)  Operational  and  Administrative 
Costs.  The  two  types  of  operational 
and  administrative  costs  are: 

(i)  Direct  costs.  Those  direct  costs 
which  are  allowable  under  FMC  74-4; 
and 

(ii)  Indirect  costs.  Those  indirect 
costs  which  are  allowable  under  FMC 
74-4.  Food  costs  may  not  be  used  as  a 
basis  for  computing  indirect  cost  rates. 

Cb)  Specific  allowable  costs. 

(1)  Food  costs.  Food  costs  shall  not 
exceed  the  food  vendor’s  customary 
price. 

(2)  The  cost  of  nutrition  education 
provided  which  meets  the  require¬ 
ments  of  §  246.9.  At  least  one-sixth  of 
the  funds  expended  by  each  State 
agency  for  administrative  costs  shall 
be  used  for  nutrition  education.  How¬ 
ever,  the  State  agency  may  request  in 
its  State  Plan  to  spend  less  than  one- 
sixth  of  its  administrative  expendi¬ 
tures  on  nutrition  education.  Such  a 
request  may  be  approved  by  FNS  if 
the  State  agency  can  document  that 
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funds  from  other  sources  and  program 
funds  will  be  expended  at  an  amount 
equal  to  one-sixth  of  administrative 
funds.  Nutrition  education  costs  are 
limited  to  activities  which  are  distinct 
and  separate  efforts  to  help  partici¬ 
pants  understand  the  importance  of 
nutrition  to  health.  The  cost  of  di¬ 
etary  assessments  for  the  purpose  of 
certification  and  the  cost  of  prescrib¬ 
ing  and  issuing  supplemental  foods 
may  not  be  applied  to  the  one-sixth 
minimum  amount  required  to  be  spent 
on  nutrition  education.  The  cost  of 
the  following  items  may  be  applied  to 
the  one-sixth  minimum  amount  re¬ 
quired  to  be  spent  on  nutrition  educa¬ 
tion: 

(i)  Salary  and  other  costs  for  time 
spent  on  nutrition  education  consulta¬ 
tions  whether  with  an  individual  or 
group. 

(ii)  Costs  of  producing  nutrition  edu¬ 
cation  materials  including  handouts, 
flip  charts,  filmstrips,  food  models  or 
other  teaching  helps. 

(iii)  Costs  of  training  nutrition  edu¬ 
cators  including  cost  related  to  con¬ 
ducting  training  sessions  and  produc¬ 
ing  training  materials. 

(iv)  Costs  of  conducting  evaluations 
of  nutrition  education,  including  con¬ 
tractor  involvement  and  time  spent  in 
the  design  of  data  collection  forms  and 
compilation  and  analysis  of  data. 

(v)  Costs  of  time  spent  developing 
the  nutrition  education  portion  of  the 
State  Plan. 

(vi)  Costs  of  mailing  nutrition  educa¬ 
tion  materials. 

(vii)  Costs  of  monitoring  nutrition 
education. 

(3)  The  cost  of  certification  proce¬ 
dures  including: 

(i)  Laboratory  fees  incurred  for  tests 
conducted  to  determine  the  eligibility 
of  persons  to  participate  in  the  Pro¬ 
gram; 

(ii)  Expendable  medical  supplies  nec¬ 
essary  to  determine  the  eligibility  of 
persons  to  participate  in  the  Program; 

(iii)  Centrifuges,  measuring  boards, 
spectrophotometers,  and  scales  used 
for  determining  eligibility  persons, 
provided  that  expenditures  limits  will 
be  set  by  FNS  per  piece  of  equipment 
and  expenditures  which  exceed  the 
limits  must  receive  prior  approval  by 
FNS  Regional  Office; 

(iv)  Salary  and  other  costs  for  time 
spent  on  certification. 

(4)  The  cost  of  outreach  services. 

(5)  The  cost  of  administering  the 
food  delivery  system. 

(6)  The  cost  of  capital  expenditures 
other  than  those  specified  in  para-i 
graph  (3)  (iii)  above,  provided  that 
capital  expenditures  over  $2,500.00  are 
apprroved  by  the  FNS  Regional 
Office. 

(7)  The  cost  of  translators  for  mate¬ 
rials  and  interpreters. 
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§  246.13  Program  income. 

(a)  Interest.  Interest  earned  on  Pro¬ 
gram  funds  at  the  State  or  local  levels 
shall  be  used  in  accordance  with  At¬ 
tachment  E.  OMB  A-102. 

(b)  Sale  of  property.  Proceeds  from 
the  sale  of  personal  property  pur¬ 
chased  in  whole  or  in  part  with  Pro¬ 
gram  funds  shall  be  handled  in  accord¬ 
ance  with  Attachment  N.  OMB  A-102. 

(c)  Royalties.  Royalties  received 
from  copyrights  and  patents  during 
the  grant  period  shall  be  retained  by 
the  State  agency  and  be  added  to  the 
funds  already  committed  to  the  Pro¬ 
gram.  After  termination  or  completion 
of  the  grant,  the  Federal  share  of  roy¬ 
alties  in  excess  of  $200  received  annu¬ 
ally  shall  be  returned  to  FNS. 

§  246.14  Distribution  of  funds. 

(a)  General.  This  section  prescribes 
the  procedures  for  the  distribution  of 
available  funds  by  FNS  to  participat¬ 
ing  State  agencies  and  by  State  agen¬ 
cies  to  local  agencies.  All  Program 
funds  shall  be  used  only  for  Program 
purposes.  As  a  prerequisite  to  the  re¬ 
ceipt  of  funds,  the  State  agency  shall 
have  executed  an  agreement  with  the 
Department  and  shall  have  received 
approval  of  its  Plan  of  Program  Oper¬ 
ation  and  Administration. 

(b)  Distribution  of  Funds  to  State 
Agencies.  Funds  made  available  to  the 
Department  for  the  Program  in  any 
fiscal  year  shall  be  distributed  by  FNS 
on  the  basis  of  funding  formulas 
which  allocate  funds  to  all  State  agen¬ 
cies  for  food  cost  and  operational  and 
administrative  costs.  However,  up  to 
one  half  of  one  percent  of  the  sums 
appropriated  for  each  fiscal  year,  not 
to  exceed  $3,000,000  shall  be  used  by 
the  Department  for  the  purpose  of 
evaluating  Program  performance,  eval¬ 
uating  health  benefits,  and  the  admin¬ 
istration  of  pilot  projects,  including 
projects  designed  to  meet  the  special 
needs  of  migrants,  Indians,  and  rural 
populations.  Each  State  agency’s 
funds  shall  be  provided  by  means  of  a 
Letter  of  Credit  unless  other  funding 
arrangements  are  made  with  FNS. 
Funds  shall  be  used  by  State  agencies 
to  cover  those  allowable  and  docu¬ 
mented  Program  costs,  as  defined  in 
§246.12,  which  are  incurred  by  the 
State  Agency  and  participating  local 
agencies  within  its  jurisdiction. 

(c)  Distribution  of  Funds  to  Local 
Agencies.  All  funds  made  available  by 
FNS  to  each  State  agency,  except 
those  funds  necessary  for  allowable 
costs  for  State  agency  administration, 
shall  be  provided  to  local  agencies. 
The  State  agency  shall  distribute  the 
funds  based  on  claims  submitted 
monthly  by  the  local  agency.  Where 
the  State  agency  advances  funds  to 
local  agencies,  the  State  agency  shall 
ensure  that  each  local  agency  has 
funds  to  cover  immediate  disburse¬ 


ment  needs  and  the  State  agency  shall 
make  necessary  increases  or  decreases 
in  the  funding  level  Qnce  the  local 
agency  has  submitted  its  monthly 
claim. 

(1)  To  accomplish  the  allocation  of 
funds  to  local  agencies,  the  State 
agency  shall: 

(1)  Distribute  funds  to  cover  expect¬ 
ed  food  costs  expenditures. 

(2)  Allocate  funds  to  cover  expected 
local  agency  administrative  costs  in  a 
manner  which  takes  into  consideration 
each  local  agency’s  needs.  For  the  allo¬ 
cation  of  administrative  funds,  the 
State  agency  shall: 

(i)  Develop  an  administrative  fund¬ 
ing  formula,  in  cooperation  with  a  rep¬ 
resentative  sample  of  local  agencies  in¬ 
cluding  a  rural  agency,  an  urban 
agency,  a  small  agency,  a  large  agency, 
a  migrant  agency,  an  Indian  agency 
where  applicable,  and  a  potential  local 
agency,  which  takes  into  account  the 
varying  needs  of  local  agencies.  The 
formula  shall  be  comprised  of  factors 
such  as:  the  type  and  ratio  of  staff 
needed  to  serve  the  estimated  number 
of  participants;  the  variation  of  sala¬ 
ries  of  personnel  among  local  agencies; 
the  types  of  equipment  needed  for  cer¬ 
tification;  expenses  the  local  agency 
may  incur  for  providing  bilingual  serv¬ 
ices  and  material  where  the  client  pop¬ 
ulation  contains  a  significant  propor¬ 
tion  of  non-English  speaking  persons; 
special  services  needed  to  reach  partic¬ 
ular  members  of  populations  such  as 
migrants  and  Indians;  costs  related  to 
serving  areas  with  a  high  or  low  densi¬ 
ty  of  population,  or  a  population  that 
resides  in  a  rural  area;  and  financial 
and  in-kind  resources,  other  than  Pro¬ 
gram  funds,  which  are  available  to  the 
local  agency. 

(ii)  Forward  in  advance  to  local 
agencies  those  administrative  funds 
necessary  for  the  successful  com¬ 
mencement  of  Program  operations 
during  the  first  three  months  of  oper¬ 
ation  or  until  the  local  agency  reaches 
its  projected  caseload  level,  whichever 
comes  first. 

§  246.15  Redistribution  of  funds. 

(a)  Conditions  for  redistribution  of 
funds.  FNS  may  recover  and  redistrib¬ 
ute  funds  from  a  State  agency  under 
any  of  the  following  conditions: 

(1)  If  FNS  determines,  through  a 
review  of  the  State  agency’s  reports, 
program  or  financial  analysis,  moni¬ 
toring,  audit  or  otherwise,  that  the 
State  agency's  performance  is  inad¬ 
equate  or  that  the  State  agency  has 
failed  to  comply  with  this  part  or  FNS 
guidelines  and  instructions. 

(2)  If  FNS  determines,  based  ’on 
State  agency  reports  of  expenditures 
and  operations,  that  the  State  agency 
is  not  expending  funds  at  a  rate  com¬ 
mensurate  with  the  amount  of  funds 


distributed  or  provided  for  expendi¬ 
ture  under  the  Program. 

(b)  Withholding  of  funds.  If  FNS  de¬ 
termines  that  a  State  agency  has 
failed  without  good  cause  to  adminis¬ 
ter  the  Program  in  accordance  with 
this  part  or  to  carry  out  the  approved 
State  Plan.  FNS  may  withhold  such 
amounts  of  the  State  agency’s  admin¬ 
istrative  funds  as  FNS  deems  appropri¬ 
ate.  Upon  correction  of  such  a  failure 
during  the  same  fiscal  year,  these 
funds  shall  be  provided  to  the  State 
agency, 

(c)  Adjustments  in  funding.  FNS 
shall  effect  such  recovering  of  funds 
through  adjustments  in  the  amount  of 
funds  provided  under  the  program. 

§  246.16  Records  and  reports. 

(a)  Recordkeeping  requirements. 
Each  State  and  local  agency  shall 
maintain  full  and  complete  records 
concerning  Program  operations  which 
comply  with  the  following  require¬ 
ments: 

(1)  Records  shall  include,  but  not  be 
limited  to,  information  pertaining  to 
financial  operations,  food  delivery  sys¬ 
tems,  food  instrument  issuance  and  re¬ 
demption,  equipment  purchases  and 
inventory,  certification  procedures, 
nutrition  education,  civil  rights  and 
fair  hearing  procedures. 

(2)  All  records  shall  be  retained  for 
three  years  following  the  date  of  sub¬ 
mission  of  the  final  expenditure 
report  for  the  period  to  which  the  re¬ 
ports  pertain.  However,  FNS  may,  by 
written  notice,  require  longer  reten¬ 
tion  of  any  records  deemed  by  it  to  be 
necessary  for  resolution  of  an  audit  or 
of  any  litigation.  If  FNS  deems  any  of 
the  program  records  to  be  of  historical 
interest,  it  may  require  the  States  or 
local  agency  to  forward  such  records 
to  FNS  whenever  either  agency  is  dis¬ 
posing  of  them.  All  records,  except 
medical  case  records  of  individual  par¬ 
ticipants  (unless  they  are  the  only 
source  of  certification  data),  shall  be 
available  during  normal  business 
hours  for  representatives  of  the  De¬ 
partment  and  of  the  General  Account¬ 
ing  Office  of  the  United  States  to  in¬ 
spect,  audit,  and  copy.  Any  reports  re¬ 
sulting  from  such  examinations  shall 
not  divulge  names  of  ir  dividuals. 

(b)  Financial  reports.  All  financial 
data  shall  be  submitted  on  a  monthly 
basis  as  required  by  FNS. 

(c)  Program  reports.  All  program 
performance  data  shall  be  submitted 
on  a  monthly  basis  as  required  by 
FNS. 

(d)  Civil  rights.  Each  local  agency 
participating  under  the  Program  shall 
submit  a  report  of  racial  and  ethnic 
participation  data,  at  a  frequency  pre¬ 
scribed  by  FNS. 

(e)  Audit  acceptability  of  reports.  To 
be  acceptable  for  audit  purposes,  all  fi¬ 
nancial  and  program  performance  re- 
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ports  shall  be  traceable  to  source  docu¬ 
mentation. 

(f )  Certification  of  reports.  Financial 
and  program  reports  shall  be  certified 
as  to  their  completeness  and  accuracy 
by  the  person  given  that  responsibility 
by  the  State  agency. 

(g)  Use  of  reports.  FNS  shall  use 
State  agency  reports  to  measure  prog¬ 
ress  in  achieving  objectives  set  forth  in 
the  State  Plan.  If  it  is  determined, 
through  review  of  State  agency  re¬ 
ports,  program  or  financial  analysis,  or 
an  audit,  that  a  State  agency  is  not 
meeting  the  objectives  set  forth  in  its 
State  Plan,  FNS  may  request  addition¬ 
al  information  including,  but  not  limit¬ 
ed  to,  reasons  for  the  failure  to 
achieve  its  objectives. 

§246.17  Closeout  procedures. 

(a)  General.  State  agencies  shall 
submit  preliminary  and  final  closeout 
reports  for  each  fiscal  year  or  part 
thereof.  All  obligations  shall  be  liqui¬ 
dated  before  final  closure  of  a  fiscal 
year  grant.  Obligations  shall  be  re¬ 
ported  for  the  fiscal  year  in  which 
they  occur. 

(b)  Fiscal  year  closeout  reports. 
State  agencies: 

(1)  Shall  submit  to  FNS,  within  30 
days  after  the  end  of  the  fiscal  year, 
preliminary  financial  reports  which 
show  cumulative  actual  expenditures 
and  obligations  for  the  fiscal  year,  or 
part  thereof,  for  which  Program  funds 
were  made  available. 

(2)  Shall  submit  to  FNS,  within  120 
days  after  the  end  of  the  fiscal  year, 
final  fiscal  year  closeout  reports;  and 

(3)  May  submit  revised  closeout  re¬ 
ports  at  any  time.  However,  FNS  is  not 
responsible  for  reimbursing  unpaid  ob¬ 
ligations  later  than  one  year  after  the 
close  of  the  fiscal  year  in  which  they 
were  incurred. 

(c)  Grant  closeout  procedures.  When 
grants  to  State  agencies  are  terminat¬ 
ed,  the  following  procedures  shall  be 
performed  in  accordance  with  A-102 
and  A-110. 

(1)  Termination  for  cause.  FNS  may 
terminate  a  State  agency’s  participa¬ 
tion  under  the  Program,  in  whole  or  in 
part,  whenever  FNS  determines  that 
the  State  agency  has  failed  to  comply 
with  the  conditions  prescribed  in  this 
part,  and  in  FNS  guidelines  and 
instructions.  FNS  shall  promptly 
notify  the  State  agency  in  writing  of 
the  termination,  together  with  the  ef¬ 
fective  date.  A  State  agency  shall  ter¬ 
minate  a  local  agency’s  participation 
under  the  Program  by  written  notice 
whenever  it  is  determined  by  FNS  or 
the  State  agency  that  the  local  agency 
has  failed  to  comply  with  the  require¬ 
ments  of  the  Program.  When  a  State 
agency’s  participation  under  the  Pro¬ 
gram  is  terminated  for  cause,  any  pay¬ 
ments  made  to  the  State  agency,  or 
any  recoveries  by  FNS  from  the  State 


agency,  shall  be  in  conformance  with 
the  legal  rights  and  liabilities  of  the 
parties. 

(2)  Termination  of  convenience.  FNS 
or  the  State  agency  may  terminate  the 
State  agency’s  participation  under  the 
Program,  in  whole  or  in  part,  when 
both  parties  agree  that  continuation 
under  the  Program  would  not  produce 
beneficial  results  commensurate  with 
the  further  expenditure  of  funds.  The 
State  agency  or  the  local  agency  may 
terminate  the  local  agency’s  participa¬ 
tion  under  the  Program,  in  whole  or  in 
part,  under  the  same  conditions.  The 
two  parties  shall  agree  upon  the  termi¬ 
nation  conditions,  including  the  effec¬ 
tive  date  thereof  and,  in  the  case  of 
partial  termination,  the  portion  to  be 
terminated.  The  State  agency  shall 
not  incur  new  obligations  for  the  ter¬ 
minated  portion  after  the  effective 
date,  and  shall  cancel  as  many  out¬ 
standing  obligations  as  possible.  FNS 
shall  allow  full  credit  to  the  State 
agency  for  the  Federal  share  of  the 
noneancellable  obligations,  property 
incurred  by  the  State  agency  prior  to 
termination. 

§  246.18  Procurement  and  property  man¬ 
agement  standards. 

(a)  Requirements.  State  and  local 
agencies  shall  comply  with  the  re¬ 
quirements  of  A-102,  A-110,  and  FMC 
74-4  procedures  for  the  procurement 
and  allowability  of  food  in  bulk  lots, 
supplies,  equipment  and  other  services 
with  Program  funds.  These  require¬ 
ments  are  adopted  by  FNS  to  ensure 
that  such  materials  and  services  are 
obtained  for  the  Program  in  an  effec- 
tiver  manner  and  in  compliance  with 
the  provisions  of  applicable  law  and 
executive  orders. 

(b)  Contractual  responsibilities.  The 
standards  contained  in  A-102,  A-110, 
and  FMC  74-4,  do  not  relieve  the  State 
or  local  agency  of  the  responsibilities 
arising  under  its  contracts.  The  State 
agency  is  the  responsible  authority, 
without  recourse  to  FNS,  regarding 
the  settlement  and  satisfaction  of  all 
contractual  and  administrative  issues 
arising  out  of  procurements  entered 
into  in  connection  with  the  Program. 
This  includes,  but  is  not  limited  to,  dis¬ 
putes,  claims,  protests  of  award,  source 
evaluation,  or  other  matters  of  a  con¬ 
tractual  nature.  Matters  concerning 
violation  of  law  are  to  be  referred  to 
such  local.  State  or  Federal  authority 
as  may  have  proper  jurisdiction. 

(c)  State  regulations.  The  State  or 
local  agency  may  use  its  own  procure¬ 
ment  regulations  which  reflect  appli¬ 
cable  State  and  local  regulations,  pro¬ 
vided  that  procurements  made  with 
Program  funds  adhere  to  the  stand¬ 
ards  set  forth  in  A-102,  A-110,  and 
FMC  74-4. 

(d)  Property  acquired  with  Program 
funds.  State  and  local  agencies  shall 


observe  the  standards  prescribed  in  A- 
102,  Attachment  N,  in  their  utilization 
and  disposition  of  property  acquired  in 
whole  or  in  part  with  Program  funds. 

§  246.19  Claims  and  penalties. 

(a)  Claims.  If  FNS  determines  that 
any  Program  funds  provided  to  a  State 
agency  for  food  delivery  or  administra¬ 
tive  purposes  were,  through  State 
agency  or  local  agency  negligence  or 
fraud,  misused  or  otherwise  diverted 
from  Program  purposes,  a  claim  shall 
be  made  by  FNS  against  the  State 
agency,  and  the  State  agency  shall  pay 
promptly  to  FNS  a  sum  equal  to  the 
amount  of  the  administrative  funds  or 
the  value  of  supplemental  foods  or 
food  instruments  so  misused  or  divert¬ 
ed.  Further,  if  FNS  determines  that 
any  part  of  the  money  received  by  a 
State  agency,  or  supplemental  foods 
purchased  or  food  instruments,  were 
lost  as  a  result  of  thefts,  embezzle¬ 
ments,  or  unexplained  causes,  the 
State  agency  shall,  on  demand  by 
FNS,  pay  to  FNS  a  sum  equal  to  the 
amount  of  the  money  or  the  value  of 
the  supplemental  foods  or  food  instru¬ 
ments  so  lost.  The  State  agency  shall 
have  full  opportunity  to  submit  evi¬ 
dence,  explanation  or  information  con¬ 
cerning  alleged  instances  of  noncom¬ 
pliance  or  diversion  before  a  final  de¬ 
termination  is  made  in  such  cases. 

(b)  Penalties.  Whoever  embezzles, 
Willfully  misapplies,  steals  or  obtains 
by  fraud  any  funds,  assets  or  property 
provided  under  Section  17  of  the  Child 
Nutrition  Act  of  1966,  as  amended, 
whether  received  directly  or  indirectly 
from  USDA,  or  whoever  receives,  con¬ 
ceals  or  retains  such  funds,  assets  or 
property  to  his  or  her  use  of  gain, 
knowing  such  funds,  assets  or  proper¬ 
ty  have  been  embezzled,  willfully  mis¬ 
applied,  stolen  or  obtained  by  fraud 
shall,  if  such  funds,  assets  or  property 
are  of  the  value  of  $100  or  more,  be 
fined  not  more  than  $10,000  or  impris¬ 
oned  not  more  than  five  years,  or 
both,  or  if  such  funds,  assets  or  prop¬ 
erty  are  of  a  value  of  less  than  $100. 
shall  be  fined  not  more  than  $1,000  or 
imprisoned  for  not  more  than  one 
year,  or  both. 

§246.20  Management  evaluation  and  re¬ 
views. 

(a)  General.  FNS  and  each  State 
agency  shall  establish  a  management 
evaluation  system  in  order  to  assess 
the  accomplishment  of  Program  objec¬ 
tives. 

(b)  Responsibilities  of  FNS.  FNS 
shall  establish  evaluation  procedures 
to  determine  whether  State  agencies 
carry  out  the  purposes  and  provisions 
of  this  part,  the  State  Plan,  and  FNS 
guidelines  and  instructions.  As  a  part 
of  the  evaluation  procedures,  FNS 
shall  review  audits  performed  by  the 
State  agency  to  ensure  that  the  Pro- 
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gram  at  both  the  State  and  local 
levels,  has  been  included  in  audit  ex¬ 
aminations  at  a  reasonable  frequency. 

(1)  These  evaluations  shall  include 
an  annual  evaluation  of  each  State 
agency  including  on-site  reviews  of  the 
local  agencies.  These  evaluations 
should  measure  the  State  agency’s 
progress  toward  meeting  the  objec¬ 
tives  outlined  in  its  State  Plan. 

(2)  If,  as  a  result  of  this  evaluation  it 
is  disclosed  that  the  State  agency  is 
failing  to  administer  the  Program  in  a 
manner  consistent  with  the  legisla¬ 
tion,  this  part,  or  the  State  Plan,  FNS 
shall  withhold  State  agency  adminis¬ 
trative  funds.  If  the  failure  is  correct¬ 
ed  within  the  fiscal  year  in  which  the 
funds  were  withheld,  the  funds  shall 
be  returned  to  the  State  agency. 

(3)  To  effectuate  this  requirement  a 
graduate  scale  of  sanctions  varying 
from  five  to  20  percent  of  the  State 
agency’s  total  administrative  funds 
shall  be  withheld.  FNS  will  determine 
the  percentage  based  on  the  number 
of  violations  and  the  degree  of  sever¬ 
ity.  However,  no  funds  shall  be  with¬ 
held  until  the  following  procedures 
and  processes  have  been  completed: 

(i)  The  State  agency  and  FNS  have 
established  a  corrective  action  plan 
which  includes  specific  time  frames 
for  the  correction  of  deficiencies  and 
the  State  agency  has  been  given  suffi¬ 
cient  time  to  correct  the  deficiencies 
but  has  failed  to  do  so. 

(ii)  A  followup  review  has  been  per¬ 
formed  by  FNS  to  determine  if  the 
noted  deficiencies  have  been  corrected. 

(iii)  An  early  warning  letter  has  been 
sent  to  the  State  agency  informing  the 
State  agency  of  the  Program  areas 
which  are  not  in  compliance  with  the 
performance  standards  listed  in  para¬ 
graph  (4)  below  and  that  a  formal 
warning  will  be  issued  if  positive  ac¬ 
tions  toward  compliance  are  not  taken 
by  the  dates  agreed  upon  in  the  cor¬ 
rective  action  plan.  This  letter  should 
also  specify  in  detail  the  technical  as¬ 
sistance  available  from  FNS  to  correct 
the  deficiency. 

(iv)  If  positive  actions  are  not  taken 
by  the  State  agency,  within  the  time 
limits  established  in  the  corrective 
action  plan,  FNS  will  issue  a  formal 
warning  to  the  Chief  State  Health  Of¬ 
ficer  or  his  equivalent.  The  warning 
will  state  that  sanctions  will  be  ap¬ 
plied  within  30  days  if  compliance 
with  the  corrective  action  plan  is  not 
achieved.  The  formal  warning  will 
identify  the  amount  of  funds  which 
will  be  withheld,  the  sanction  and  the 
exact  steps  the  State  agency  must 
take  to  prevent  the  application  of  the 
sanction. 

(v)  If  at  the  end  of  the  formal  warn¬ 
ing  period,  the  deficiencies  have  not 
been  corrected,  FNS  will  withhold  ad¬ 
ministrative  funds  by  a  reduction  of 
the  State  agency  Letter  of  Credit 


(LOC)  and  inform  the  Chief  State 
Health  Officer. 

(vi)  If  compliance  is  achieved  before 
the  end  of  the  fiscal  year  the  adminis¬ 
trative  funds  withheld  shall  be  re¬ 
stored  in  the  State  agency’s  LOC.  If 
compliance  is  not  achieved,  the  funds 
will  revert  to  FNS. 

(4)  The  sanction  process,  as  set  forth 
in  §  246.20(b)(3),  shall  be  immediately 
implemented  if  FNS  determines  that 
deficiencies  exist  in  any  of  the  follow¬ 
ing  performance  standards.  Any  deter¬ 
mination  that  a  deficiency  exists  shall 
be  based  on  a  review  by  FNS  of  a  sta¬ 
tistically  valid  sample  of  relevant  pro¬ 
gram  records. 

(i)  More  than  10  percent  of  the  sam¬ 
pled  proper  vendor  claims  submitted 
in  a  three-month  period  being  delayed 
for  payment  past  the  60  days  specified 
in  §246.10. 

(ii)  Less  than  10  percent  of  the  ven¬ 
dors  being  reviewed  annually. 

(iii)  More  than  10  percent  of  the 
monthly  and  annual  reports  required 
in  §  246.16  being  postmarked  later  that 
the  due  date  specified  by  FNS. 

(iv)  More  than  five  percent  of  the 
food  instruments  issued  in  a  three- 
month  period  not  being  individually 
reconciled  within  90  days  after  the  end 
of  the  three-month  period. 

(v)  More  than  five  percent  of  partici¬ 
pant  certification  actions  to  approve 
or  deny  applications  being  improperly 
performed  or  records  being  improperly 
documented. 

(vi)  Having  any  of  the  staff  positions 
specified  in  §  246.3  vacant  for  more 
than  nine  months. 

(c)  Responsibilities  of  State  agencies. 
The  State  agency  is  responsible  for 
meeting  the  following  requirements: 

(1)  The  State  agency  shall  establish 
evaluation  and  review  procedures  and 
document  the  results  of  such  proce¬ 
dures.  The  procedures  shall  include, 
but  not  be  limited  to: 

(1)  Monitoring  of  all  local  Program 
areas  to  evaluate  management,  nutri¬ 
tion  education,  civil  rights  compliance, 
accountability,  and  financial  manage¬ 
ment  systems.  The  operation  of  each 
local  agency  and  a  minimum  of  20  per¬ 
cent  of  the  clinics  in  each  local  agency 
shall  be  reviewed  annually.  However, 
more  frequent  reviews  may  be  per¬ 
formed  as  the  State  agency  deems  nec¬ 
essary.  The  State  agency  shall  provide, 
a  continuing  evaluation  of  each  local 
agency  through  on-site  reviews,  re¬ 
views  of  local  agency  reports,  and  re¬ 
views  of  claims  of  the  retail  outlets 
and  home  delivery  vendors  annually; 
and 

(ii)  Instituting  the  necessary  follow¬ 
up  procedures  to  correct  identified 
problem  areas. 

(2)  On  its  own  initiative  or  when  re¬ 
quired  by  FNS,  the  State  agency  shall 
provide  special  reports  on  Program  ac¬ 
tivities. 


(3)  The  State  agency  shall  require 
that  local  agencies  establish  Program 
review  procedures  to  be  used  in  review¬ 
ing  their  operations  and  those  of  sub¬ 
sidiaries  or  contractors. 

§  246.21  Audits. 

(a)  Federal  access  to  information. 
The  Secretary,  the  Comptroller  Gen¬ 
eral  of  the  United  States,  or  any  of 
their  duly  authorized  representatives, 
shall  have  access  to  any  books,  docu¬ 
ments,  papers,  and  records  (except 
medical  case  records  of  individuals 
unless  that  is  the  only  source  of  certi¬ 
fication  data)  of  the  State  and  local 
agencies  and  their  contractors,  for  the 
purpose  of  making  surveys,  audits,  ex¬ 
aminations,  excerpts,  and  transcripts. 

(b)  State  agency  response.  The  State 
agency  may  take  exception  to  particu¬ 
lar  audit  findings  and  recommenda¬ 
tions.  The  State  agency  shall  submit  a 
response  or  statement  to  FNS  as  to 
the  action  taken  or  planned  regarding 
the  findings. 

(c)  Corrective  action.  FNS  shall  de¬ 
termine  whether  Program  deficiencies 
have  been  adequately  corrected.  If  ad¬ 
ditional  corrective  action  is  necessary, 
FNS  shall  schedule  a  follow-up  review, 
allowing  a  reasonable  time  for  such 
corrective  action  to  be  taken. 

(d)  State  sponsored  audits.  (1)  Each 
State  agency  shall  provide  for  an  inde¬ 
pendent  audit  of  the  financial  oper¬ 
ations  of  the  State  agency  and  local 
agencies.  Audits  may  be  conducted  by 
Stgte  and  local  government  audit 
staffs  or  by  certified  public  account¬ 
ants  and  audit  firms  under  contract  to 
the  State  or  local  agencies.  Audits 
shall  conform  to  “The  Standards  of 
Audit  of  Governmental  Organizations, 
Programs,  Activities  and  Functions”, 
issued  by  the  Comptroller  General  of 
the  United  States  (1972,  for  sale  by 
the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  D.C.,  20402,  price  70 
cents).  An  audit  shall  be  used  to  deter¬ 
mine  whether: 

(1)  Financial  operations  are  properly 
conducted; 

(ii)  The  financial  reports  are  fairly 
presented;  and 

(iii)  The  entity  has  complied  with 
applicable  laws,  regulations,  and  ad¬ 
ministrative  requirements  pertaining 
to  financial  management. 

(2)  The  State  agency  shall  conduct 
audits  in  accordance  with  the  provi¬ 
sions  of  A-102,  Attachment  G.  Audits 
of  the  State  agency  and  the  local 
agencies  under  the  state  agency’s  ju¬ 
risdiction  must  be  performed  in  a  rep¬ 
resentative  sample  of  grant  program 
audit  examinations,  but  need  not  be 
completed  during  each  audit  cycle 
which  occurs,  at  a  minimum,  every  two 
years.  However,  audits  of  the  Program 
shall  be  performed  at  intervals  fre¬ 
quent  enough  to  ensure  consistency 
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with  good  Program  management.  Pro¬ 
vided;  that  if  FNS  in  the  course  of 
Program  reviews  of  State  agency  oper¬ 
ations,  finds  that  the  efficiency  and 
effectiveness  of  the  State  agency’s  fi¬ 
nancial  management  system  is  in  ques¬ 
tion,  FNS  may  request  the  State 
agency  to  include  the  Program  in  the 
sample  for  the  next  audit  examina¬ 
tion. 

(3)  Each  State  agency  shall  make  all 
State  or  local  agency  sponsored  audit 
reports  of  Program  operations  under 
its  jurisdiction  available  for  the  De¬ 
partment’s  review  upon  request.  The 
cost  of  these  audits  shall  be  considered 
a  part  of  operational  and  administra¬ 
tive  costs  and  funded  from  the  State 
or  local  agency  operational  and  admin¬ 
istrative  funds,  as  appropriate. 

§  216.22  Investigations. 

(a)  Authority.  The  Department  may 
make  an  investigation  of  any  allega¬ 
tion  of  noncompliance  with  this  part 
and  FNS  guidelines  and  instructions. 
The  investigation  may  include,  where 
appropriate,  a  review  of  pertinent 
practices  and  policies  of  any  State  or 
local  agency,  the  circumstances  under 
which  the  possible  noncompliance 
with  this  part  occurred,  and  other  fac¬ 
tors  relevant  to  a  determination  as  to 
whether  the  State  or  local  agency  has 
failed  to  comply  with  the  require¬ 
ments  of  this  part. 

(b)  Confidentiality.  No  State  or  local 
agency,  participant,  or  other  person 
shall  intimidate,  threaten,  coerce,  or 
discriminate  against  any  individual  for 
the  purpose  of  interfering  with  any 
right  or  privilege  under  this  part  be¬ 
cause  that  person  has  made  a  com¬ 
plaint,  formal  allegation,  or  testified, 
assisted,  or  participated  in  any  manner 
in  an  investigation,  proceeding,  or 
hearing  under  this  part.  The  identity 
of  every  complainant  shall  be  kept 
confidential  except  to  the  extent  nec¬ 
essary  to  carry  out  the  purposes  of 
this  part,  including  the  conduct  of  any 
investigation,  hearing,  or  judicial  pro¬ 
ceeding. 

§  246.23  Nondiscrimination. 

(a)  Requirement  (1)  The  State 
agency  shall  not,  in  any  aspect  of  Pro¬ 
gram  administration  or  service,  dis¬ 
criminate  against  any  applicant  or 
participant  for  reasons  of  age,  race, 
color,  sex,  handicap,  religious  creed, 
national  origin  or  political  beliefs.  Dis¬ 
crimination  in  any  aspect  of  Program 
administration  or  service  is  prohibited 
by  the  Department’s  regulations  con¬ 
cerning  nondiscrimination  (7  CFR 
Part  15),  the  Age  Discrimination  Act 
of  1975  (P.L.  94-135),  the  Rehabilita¬ 
tion  Act  of  1973  (P.L.  93-112,  section 
504)  and  Title  VI  of  the  Civil  Rights 
Act(  of  1964  (42  U.S.C.  2000  d).  En¬ 
forcement  action  may  be  brought 
under  any  applicable  Federal  law. 
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Title  VI  complaints  shall  be  processed 
in  accordance  with  7  CFR  Part  15. 

(2)  The  State  agency  shall  comply 
with  the  Department’s  requirments 
for:  racial  and  ethnic  participation 
data  collection;  public  notification  of 
nondiscrimination  policy;  and  annual 
reviews  to  assure  compliance  with, 
such  policy  to  ensure  that  individuals 
are  not  excluded  from  Program  par¬ 
ticipation,  denied  benefits,  or  in  any 
way  subjected  to  adverse  treatment  as 
a  result  of  discrimination  for  any  of 
the  above  listed  reasons. 

(b)  Non-English  materials.  Where  a 
significant  proportion  of  the  area 
served  by  a  local  agency  is  composed 
on  non-English  or  limited  English 
speaking  persons  who  speak  the  same 
language,  the  State  agency  shall  take 
action  to  ensure  that  Program  infor¬ 
mation,  including  certification  forms, 
is  provided  to  such  persons  in  the  ap¬ 
propriate  language  both  orally  and  in 
writing.  The  State  agency  shall  ensure 
that  there  are  bilingual  staff  members 
available  to  serve  these  persons. 

(c)  Complaints.  Complaints  of  dis¬ 
crimination  filed  by  applicants  or  par¬ 
ticipants  shall  be  referred  to  the  Di¬ 
rector,  Supplemental  Food  Programs 
Division.  Food  and  Nutrition  Service, 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250. 

§  246.24  Fair  hearing  procedure  for  par¬ 
ticipants. 

(a)  Availability  of  hearings.  Each 
State  agency  shall  provide  a  fair  hear¬ 
ing  to  any  individual  aggrieved  by  any 
action  of  the  State  agency  which  af¬ 
fects  the  amount  of  Program  benefits 
or  the  participation  of  the  individual. 

(b)  Notification  of  appeal  rights.  At 
the  time  of  application  and  at  the  time 
of  denial  or  termination  from  the  Pro¬ 
gram,  each  individual  shall  be  in¬ 
formed  in  writing  of  the  right  to  a  fair 
hearing,  of  the  method  by  which  a 
hearing  may  be  requested,  and  that 
any  positions  or  arguments  on  behalf 
of  the  individual  may  be  presented 
personally  or  by  a  representative  such 
as  a  relative,  friend,  legal  counsel  or 
other  spokesperson.  Such  notification 
is  not  required  at  the  expiration  of  a 
certification  period  or  if  a  person  fails 
to  reapply  when  terminated. 

(c)  Request  for  hearing.  A  request  for 
a  hearing  is  defined  as  any  clear  ex¬ 
pression  by  the  individual,  the  individ¬ 
ual’s  parent,  guardian  or  other  repre¬ 
sentative  that  an  opportunity  to  pres¬ 
ent  its  case  to  a  higher  authority  is  de¬ 
sired.  The  State  agency  shall  not  limit 
or  interfere  with  the  individual’s  free¬ 
dom  to  request  a  hearing. 

(d)  Time  limit  for  request  The  State 
agency  shall  provide  individuals  a  rea¬ 
sonable  period  of  time  to  request  fair 
hearings.  Such  time  limit  shall  not  be 
less  than  90  days  from  the  date  of  the 
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State  agency  action  to  deny,  reduce  or 
terminate  benefits. 

(e)  Denial  or  dismissal  of  request. 
The  State  agency  shall  not  deny  or 
dismiss  a  request  for  a  hearing  unless: 

(а)  The  request  is  not  received 
within  the  time  limit  set  by  the  State 
agency  in  accordance  with  paragraph 

(d)  of  this  section. 

(2)  The  request  is  withdrawn  in  writ¬ 
ing  by  the  appellant  or  a  representa¬ 
tive. 

(3)  The  appellant  or  representative 
fails,  without  good  cause,  to  appear  at 
the  scheduled  hearing. 

(f )  Continuation  of  benefits.  Partici¬ 
pants  currently  receiving  Program 
benefits  shall  be  given  15  days  advance 
notice  prior  to  termination  of  benefits, 
as  required  in  §246.7(j).  If  such  par¬ 
ticipants  are  being  terminated  and 
they  appeal  the  termination  of  bene¬ 
fits,  they  shall  continue  to  receive  Pro¬ 
gram  benefits  until  an  adverse  deci¬ 
sion  is  reached  by  the  fair  hearing  of¬ 
ficial. 

(g)  Rules  of  procedure.  The  State 
agency  shall  process  each  request  for  a 
hearing  under  uniform  rules  of  proce¬ 
dure.  The  uniform  rules  of  procedure 
shall  be  available  for  public  inspection 
and  copying.  At  a  minimum,  the  uni¬ 
form  rules  of  procedure  shall  include: 
the  time  limits  for  requesting  and  con¬ 
ducting  a  hearing;  all  advance  notice 
requirements;  the  rules  of  conduct  at 
the  hearing;  and  the  rights  and  re¬ 
sponsibilities  of  the  appellant. 

(h)  Hearing  official.  Hearings  shall 
be  conducted  by  an  impartial  official 
who  does  not  have  any  personal  stake 
or  involvement  in  the  decision  and 
who  was  not  directly  involved  in  the 
initial  determination  of  the  action 
being  contested.  The  hearing  official 
shall; 

(1)  Administer  oaths  of  affirmations 
if  required  by  the  State; 

(2)  Ensure  that  all  relevant  issues 
are  considered; 

(3)  Request,  receive  and  make  part 
of  the  hearing  record  all  evidence  de¬ 
termined  necessary  to  decide  the 
issues  being  raised; 

(4)  Regulate  the  conduct  and  course 
of  the  hearing  consistent  with  due 
process  to  ensure  an  orderly  hearing; 

(5)  Order,  where  relevant  and  neces¬ 
sary,  an  independent  medical  assess¬ 
ment  or  professional  evaluation  from  a 
source  mutually  satisfactory  to  the  ap¬ 
pellant  and  the  State  agency; 

(б)  Render  a  hearing  decision  which 
will  resolve  the  dispute. 

(i)  Conduct  of  the  hearing.  The  hear¬ 
ing  shall  be  accessible  to  the  appellant 
and  shall  be  held  within  three  weeks 
from  the  date  the  State  agency  shall 
provide  the  appellant  with  a  minimum 
of  10  days  advance  written  notice  of 
the  time  and  place  of  the  hearing  and 
shall  enclose  the  procedure.  The  pro¬ 
cedures  shall  not  be  unduly  complex 


FEDERAL  REGISTER,  VOL.  44,  NO.  6— TUESDAY,  JANUARY  9,  1979 


2142 


PROPOSED  RULES 


or  legalistic  and  the  appellant’s  back¬ 
ground  shall  be  taken  into  considera¬ 
tion.  The  State  agency  shall  also  pro¬ 
vide  the  appellant  or  representative  an 
opportunity  to: 

( 1 )  Examine,  prior  to  and  during  the 
hearing,  the  documents  and  records 
presented  to  support  the  decision 
under  appeal; 

(2)  Be  assisted  or  represented  by  an 
attorney  or  other  persons; 

(3)  Bring  witnesses; 

(4)  Advance  arguments  without 
undue  interference; 

(5)  Question  or  refute  any  testimony 
or  evidence,  including  an  opportunity 
to  confront  and  cross-examine  adverse 
witnesses;  and 

(6)  Submit  evidence  to  establish  all 
pertinent  facts  and  circumstances  in 
the  case. 

(j)  Hearing  decidions.  (1)  Decisions 
of  the  hearing  official  shall  comply 
with  Federal  law,  regulations  or  policy 
and  shall  be  factually  based  on  the 
hearing  record.  The  verbatim  tran¬ 
script  or  recording  of  testimony  and 
exhibits,  or  an  official  report  contain¬ 
ing  the  substance  of  what  transpired 
at  the  hearing,  together  with  all 
papers  and  requests  filed  in  the  pro¬ 
ceeding  shall  constitute  the  exclusive 
record  for  a  final  decision  by  the  hear¬ 
ing  official.  This  record  shall  be  re¬ 
tained  in  accordance  with  §246.16. 
This  record  shall  also  be  available,  for 
copying  and  inspection,  to  the  appel¬ 
lant  or  representative  at  any  reason¬ 
able  time. 

(2)  A  decision  by  the  hearing  official 
shall  be  binding  on  the  State  agency 
and  shall  summarize- the  facts  of  the 
case,  specify  the  reasons  for  the  deci¬ 
sion,  and  identify  the  supporting  evi¬ 
dence  and  the  pertinept  regulations  or 
policy.  The  decision  shall  become  a 
part  of  the  record. 

(3)  Within  45  days  of  the  request  for 
the  hearing,  the  appellant  or  repre¬ 
sentative  shall  be  notified  in  writing  of 
the  decision  and  the  reasons  for  the 
decision  in  accordance  w'ith  paragraph 

(b)(2)  of  this  section  and  if  the  deci¬ 
sion  is  in  the  favor  of  the  appellant, 
benefits  shall  begin  or  be  reinstated 
within  this  time  period. 

(4)  All  State  agency  hearing  records 
and  decisions  shall  be  available  for 
public  inspection  and  copying,  subject 
to  the  disclosure  safeguards  provided 
in  §  246.26,  and  provided  the  names 
and  addresses  of  participants  are  kept 
confidential. 

§216.25  Administrative  appeal  of  state 
agency  decisions. 

(a)  Requirement.  The  State  agency 
shall  provide  a  hearing  procedure 
whereby  a  food  vendor  or  local  agency 
adversely  affected  by  a  State  agency- 
decision  may  appeal  the  decision.  The 


right  of  appeal  shall  be  granted  when 
a  local  agency’s  or  food  vendor’s  appli¬ 
cation  to  participate  is  denied,  when 
participation  is  terminated,  when  a 
contract  is  not  renewed  by  the  State 
agency  or  any  other  adverse  action  is 
taken  by  the  State  agency. 

(b)  Procedure.  The  State  agency 
hearing  procedure  shall  at  a  minmum 
provide: 

(1)  Adequate  advance  notice  of  the 
time  and  place  of  the  hearing,  to  pro¬ 
vide  all  parties  involved  sufficient  time 
to  prepare  for  the  hearing; 

(2)  The  opportunity  for  the  ag¬ 
grieved  agency  or  food  vendor  or  its 
representative  to  present  its  case; 

(3)  The  opportunity  for  the  agency 
or  food  vendor  to  confront  the  cross 
examine  adverse  witnesses; 

(4)  The  opportunity  for  the  agency 
or  food  vendor  to  be  represented  by 
counsel,  if  desired; 

(5)  The  opportunity  for  the  agency 
or  food  vendor  to  review  the  case  file 
prior  to  the  hearing; 

(6)  An  impartial  decision  maker, 
whose  conclusion  as  to  the  agency’s  or 
food  vendor’s  eligibility  shall  rest 
solely  on  the  evidence  presented  at  the 
hearing  and  the  statutory  and  regula¬ 
tory  provisions  governing  the  Pro¬ 
gram.  The  basis  for  the  conclusion 
shall  be  stated  in  writing,  though  it 
need  not  amount  to  a  full  opinion  or 
contain  formal  findings  of  fact  and 
conclusions  of  law; 

(7)  Written  notification  to  the 
agency  or  food  vendor  of  the  decision 
concerning  the  appeal  within  60  days 
from  the  date  of  the  request  for  a 
hearing. 

§  246.26  Miscellaneous  provisions. 

(a)  No  aid  reduction.  The  value  of 
benefits  or  assistance  available  under 
the  Program  shall  not  be  considered  as 
income  or  resources  of  participants  or 
their  families  for  any  purpose  under 
Federal,  State  or  local  law's,  including, 
but  not  limited  to,  laws  relating  to  tax¬ 
ation,  welfare  and  public  assistance 
programs. 

(b)  General  information.  FNS  re¬ 
serves  the  right  to  use  information  ob¬ 
tained  under  the  Program  in  a  sum¬ 
mary,  statistical  or  other  form  which 
does  not  identify  particular  individ¬ 
uals. 

(c)  Medical  information.  FNS  may 
require  the  State  or  local  agencies  to 
supply  medical  data  and  other  infor¬ 
mation  collected  under  the  Program  in 
a  form  that  does  not  identify  particu¬ 
lar  individuals,  to  enable  the  Secretary 
or  the  State  agencies  to  evaluate  the 
effect  of  food  intervention  upon  indi¬ 
viduals  determined  to  be  at  nutritional 
risk. 


(d)  Nondisclosure  of  information. 
Each  State  agency  shall  restrict  the 
use  or  disclosure  of  information  ob¬ 
tained  from  Program  applicants  or 
participants  to  persons  directly  con¬ 
nected  writh  the  administration  or  en¬ 
forcement  of  the  Program. 

(e)  Public  information.  The  State 
agency  procedure  manual  shall  be 
available  for  review  at  each  State  and 
local  agency.  Any  person  wrho  wishes 
information,  assistance,  records  or 
other  public  material  shall  request 
such  information  from  the  State 
agency,  or  form  the  FNS  Regional 
Office  serving  the  appropriate  State  as 
listed  below: 

(1)  Connecticut,  Maine,  Massachu¬ 
setts,  New  Hampshire,  Rhode  Island, 
Vermont:  U.S.  Department  of  Agricul¬ 
ture,  FNS,  New  England  Region, 
Northwest  Park,  34  Third  Avenue, 
Burlington.  Massachusetts  01803. 

(2)  Delaware,  Distinct  of  Columbia, 
Maryland,  New  Jersey,  New  York, 
Pennsylvania,  Puerto  Rico,  Virginia, 
Virgin  Islands,  West  Virginia:  U.S.  De¬ 
partment  of  Agriculture,  FNS,  Mid-At¬ 
lantic  Region,  One  Vahlsing  Center. 
Robbinsville,  New  Jersey  08691. 

(3)  Alabama,  Florida,  Georgia,  Ken¬ 
tucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee:  U.S.  De¬ 
partment  of  Agriculture,  FNS,  South¬ 
east  Region,  1100  Spring  Street,  N.W., 
Atlanta,  Georgia  30309. 

(4)  Illinois,  Indiana,  Michigan,  Min¬ 
nesota,  Ohio,  Wisconsin:  U.S.  Depart¬ 
ment  of  Agriculture,  FNS,  Midwest 
Region,  536  South  Clark  Street,  Chica¬ 
go,  Illinois  60605. 

(5)  Arkansas,  Louisiana.  New 
Mexico,  Oklahoma,  Texas:  U.S.  De¬ 
partment  of  Agriculture,  FNS,  South¬ 
west  Region,  1100  Commerce  Street, 
Room  5-C-30,  Dallas,  Texas  75242. 

(6)  Colorado,  Iowra,  Kansas,  Missou¬ 
ri.  Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah,  Wyoming:  U.S. 
Department  of  Agriculture,  FNS, 
Mountain  Plains  Region,  2420  West 
26th  Avenue,  Room  430-D.  Denver. 
Colorado  80211. 

(7)  Alaska,  American  Samoa,  Arizo¬ 
na,  California,  Guam,  Hawaii,  Idaho, 
Nevada,  Oregon,  Trust  Territory  of 
the  Pacific  Islands,  Washington:  U.S. 
Department  of  Agriculture,  FNS. 
Western  Region,  550  Kearney  Street, 
Room  400,  San  Francisco,  California 
94108. 

(Catalog  of  Federal  Domestic  Assistance, 
Program  No.  10.557,  National  Archieves 
Reference  Service.) 

Signed  at  Washington,  D.C.,  on  De¬ 
cember  28,  1978. 

Carol  Tucker  Foreman, 
Assistant  Secretary. 
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